
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: Hale Mountain Fish and Game Club, Inc.  Declaratory Ruling #435 

MEMORANDUM OF DECISION

Hale Mountain Fish and Game Club, Inc. (Petitioner) filed this petition for
Declaratory Ruling concerning its fish and game club in Shaftsbury, Vermont
(Project) and certain changes made to the Project since 1970.  This decision
addresses preliminary issues of party status and the order of prefiling evidence.

I. PROCEDURAL HISTORY

On June 3, 2004, the District 8 Environmental Commission Coordinator
(Coordinator) issued Jurisdictional Opinion JO# 8-240 in which he determined that
the Project requires a permit or a permit amendment pursuant to 10 V.S.A. Ch. 151
(Act 250).

On June 30, 2004, Petitioner filed its petition for Declaratory Ruling with the
Environmental Board (Board), pursuant to 10 V.S.A. ' 6007(c), appealing the JO. 
Petitioner contends that the Project does not require an Act 250 permit or permit
amendment.

On July 6, 2004, Owen and Kathy Beauchesne filed a cross appeal and a
petition for party status.  With the cross-appeal, the Beauchesnes filed a request to
continue the prehearing conference in this matter until August 24 or 26, 2004, and
Petitioner agreed to such an extension.  On July 16, 2004, the Chair issued a
Continuance Order granting the Beauchesnes’ continuance request.

On August 23, 2004, Ann Dailey filed a petition for party status, as did Richard
and Lorraine Mattison.

On August 26, 2004, Board Chair Patricia Moulton Powden convened a
Prehearing Conference with the following participants:  

Petitioner, by James P.W. Goss, Esq.
Owen and Kathy Beauchesne (Beauchesnes), by David L. Grayck, Esq.
Ann Dailey
Lorraine Mattison
Richmond Hall

Richard Mattison and Mary Hall were unable to attend the prehearing
conference, but notified the Board that they are interested in participating as parties.

A Prehearing Conference Report and Order was issued on August 31, 2004
(PCRO) which, among other things, identified issues and set a prehearing and
hearing schedule.
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On September 3, 2004, Petitioner filed its opposition to Richmond and Mary
Hall’s party status petition, and requested that the order in which the parties are
required to prefile evidence be altered in the PCRO.

On September 8, 2004, Ann Dailey and Lorraine Mattison filed a
memorandum in opposition to Petitioner’s objection to the PCRO.

On September 9, 2004, David L. Grayck, Esq. filed a notice that he no longer
represents the Beauchesnes, and Stephen A. Reynes, Esq. filed a notice of
appearance on their behalf.

Also on September 9, 2004, the Beauchesnes filed a reply to Petitioner’s
request to alter the PCRO, and the Halls filed a reply to the Petitioner’s opposition to
their petition for party status.  

On September 10, 2004, Petitioner filed a letter regarding replies to
Petitioner’s request to alter the PCRO.

On September 13, 2004, the Beauchesnes filed a letter responding to
Petitioner’s filing of September 10, 2004.

The Board deliberated on preliminary issues on September 15, 2004. 

II. DISCUSSION

The issues before the Board today involve the petition for party status of
Richmond and Mary Hall, Petitioner’s request to alter the portion of the PCRO
setting the order in which the parties will prefile evidence, and some
administrative matters including correction of dates and clarification of other
provisions in the PCRO.  

The Board has not considered some of the filings in this case concerning
preliminary issues, specifically, the reply from the Halls to Petitioners’
opposition to their party status petition, Petitioner’s September 10th filing
concerning replies to its request to alter the PCRO, and the Beauchesnes’
letter responding to Petitioner’s September 10th filing.  These filings were not
authorized in the PCRO and no party has shown good cause for the Board to
review them. 

A. Party Status Petition of Richmond and Mary Hall

Richmond and Mary petition for party status as interested adjoining landowners
pursuant to EBR 14(A)(5) and as interested parties pursuant to EBR 14(A)(6). 
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Petitioner concedes that the Halls are adjoining property owners, but argues that they
have no Act 250 interest that could be directly affected by the Project.  

1.  Party Status, Generally

The Board considers party status issues de novo, applying the standards for
party status set forth in EBR 14.  Re:  Dennis Demers, Declaratory Ruling #429,
Memorandum of Decision on Party Status at 2 ( 2004)(citing Re:  Old Vermonter
Wood Products and Richard Atwood, #5W1305-EB, Memorandum of Decision at 2
(Feb. 3, 1999)(citing Re: Cabot Creamery Cooperative, Inc., #5W0870-13-EB,
Memorandum of Decision at 3 (Dec. 23, 1992)); see Also, Re: Northeast
Cooperatives And L & S Associates, #2W0434-11-EB, Memorandum of Decision at 2
(Jan. 29, 1999)(citing Re: Pico Peak Ski Resort, Inc., # 1R0265-12-EB, Findings of
Fact, Conclusions of Law, and Order at 9 (March 2, 1995); Re: St. Albans Group and
Wal*Mart Stores, Inc., # 6F0471-EB, Memorandum of Decision (April 15, 1994)); Re: 
Gary Savoie d/b/a WLPL and Eleanor Bemis, #2W0991-EB, Findings of Fact,
Conclusions of Law, and Order at 7 (Oct. 11, 1995))).  Although the merits issue in a
declaratory ruling proceeding is generally jurisdictional or procedural, rather than an
issue of compliance with the Act 250 criteria, the party status standards under EBR
14 apply.  Demers, Memorandum of Decision at 2-4 (citing Re: Catamount Slate,
Inc., d/b/a Reed Family Slate Products, and Fred and Suellen Reed, Declaratory
Ruling #389, Memorandum of Decision at 11-12 (Jun. 29, 2001)(Board looks to
whether party may be affected under Act 250 criteria, rather than under jurisdictional
determination, to decide party status in declaratory ruling proceeding); see also, Re: 
GHL Construction, Inc. and PAK Construction, Inc., #2S1124-EB, Declaratory Ruling
#396, Memorandum of Decision at 3 (Jul. 5, 2001)(holding that the plain language of
EBR 14(A)(5) requires that the Board look for possible impacts under one or more
Act 250 criteria in determining party status, even where the sole merits issue is
jurisdictional and the Board will not be reviewing a proposed development for
compliance with Act 250 criteria)).  

The Board generally decides party status issues on the facts asserted in the
petition, although Board precedent allows that a party opposing a petition for party
status may request a hearing to contest facts alleged in the petition.  See Re: 
McLean Enterprises Corp., #2S1147-1-EB, Memorandum of Decision, at 6-7 (Sept.
19, 2003).  In other words, the facts claimed in the party status petition are assumed
to be true for purposes of the party status determination.

2.  EBR 14(A)(6)(Interested Party)

Environmental Board Rule 14(A)(6) provides that “[a]ny person who
demonstrates an interest under any of the criteria listed at 10 V.S.A. Section 6086(a)
which may be directly affected by the outcome of the proceeding,” is entitled to party
status.  EBR 14(A)(6).
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 The Halls claim that they own 64 acres adjoining the Project tract, and that
they are impacted by noise from the shooting range.  Petitioner does not dispute that
the Halls’ property adjoins the Project tract.  Instead, Petitioner argues that the Halls’
petition is based primarily on claims that they are having trouble selling their land due
to the gun noise, and that this is not an interest protected by Act 250.

While it is correct that economic interests are not directly protected by Act 250,
the Halls’ party status claim is not based solely on economic interests.  In their
petition the Halls also cite interests under Criterion 8(aesthetics).  For instance, the
Halls state that “[t]he beauty [of their land] is over taken by sounds as if bullets are
whizzing through the woods so loud you feel uncomfortable walking through your
land.”  This is not an economic claim.  It is a claim that an interest under Criterion
8(aesthetics) is directly affected by noise from the Project.  

Petitioner also argues that the Halls cannot be directly affected by the Project
because their home is on part of their property that is over one mile away, and over a
mountain and a busy highway, from the shooting range.  The question in party status
determinations, however, is not whether the Act 250 interest at stake will be affected,
but whether it may be affected.  The fact that the Halls’ home may be relatively far
away from the shooting range does not mean that their interests under Criterion
8(aesthetics) cannot be affected.  See, e.g., McLean, Memorandum of Decision at 5
(citing Re: Town of Albany and Florence Beaudry, #7R1042-EB (Interlocutory),
Memorandum of Decision at 3 (Mar. 19, 1998)).  The Halls allege that they are
disturbed by shooting noises they can hear from their land, which borders the Project
tract.  This is sufficient to establish an interest that is directly affected.  

In addition, Petitioner argues for a more strict interpretation of party status
rules, based on the 2003-2004 rulemaking which revised the interested party status
rule.  The prior rule on interested party status, EBR 14(B)(1), required the petitioner
to demonstrate:  AThat a proposed development or subdivision may affect the
petitioner's interest under any of the provisions of ' 6086(a).”  Under the former rule,
EBR 14(B)(1), the petitioner had to articulate a specific interest under any Act 250
criterion, claim that the project might affect that interest, and show that the interest
differs from the interests of the general public.  See Re:  Mount Anthony Union High
School District #14, #8B0552-EB(Interlocutory), Memorandum of Decision at 6 (Jan.
31, 2002)(citing Re: Maple Tree Place Associates, #4C0775-EB, Memorandum of
Decision and Order at 6 (Oct. 11, 1996); Re: Springfield Hospital, #2S0776-2-EB,
Memorandum of Decision at 5-6 (Aug. 14, 1997), appeal dismissed, Re: Springfield
Hospital, No. 97-369 (Oct. 30, 1997); Re: Josiah E. Lupton, Quiet River
Campground, #3W0819 (Revised)-EB, Chair=s Preliminary Ruling at 4 (Oct. 3,
2000)).  With respect to the recent rulemaking, the Responsiveness Summary filed
with the Secretary of State’s office makes clear that the new requirement that a
person’s interest be “directly” affected was not intended to exclude persons from the
Act 250 process, but rather, to bring the interested party rule in conformance with the
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statute and rule governing party status for adjoining property owners. 
(Responsiveness Summary at 4 (Nov. 4, 2003)(citing 10 V.S.A. § 6085(c)).) 
Moreover, the Board has applied EBR 14(A)(6) much in the same manner as it had
applied the former rule in past cases.  See, e.g., Demers, Memorandum of Decision
at 2-5.

The Halls claim to be directly affected by noise from the Project.  In doing so
they have claimed that the Project may directly affect their interest under Criterion
8(aesthetics).  The Halls are entitled to party status under EBR 14(A)(6).

3.  EBR 14(A)(5)(Interested Adjoining Property Owner)

Rule 14(A)(5) allows party status to A[a]ny adjoining property owner who
demonstrates a property interest under any of the criteria listed at 10 V.S.A. Section
6086(a) which may be directly affected by the outcome of the proceeding.@  EBR
14(A)(5).  As stated above, the Halls claim that their interest in aesthetics under
Criterion 8 stands to be directly affected by the Project.  In addition, it is clear that
they are adjoining property owners.  Accordingly, the Halls are entitled to party status
under EBR 14(A)(5).  It is worth noting that the Halls already have been granted party
status under EBR 14(A)(6), and there is no additional benefit from obtaining party
status under EBR 14(A)(5).  Nevertheless, the Halls have requested, and are entitled
to, party status under both rules. 

B. Requests to Alter PCRO

The PCRO sets a schedule for the parties to prefile evidence, and that
schedule requires that Petitioner prefile its direct case before the Beauchesnes,
Mattisons, Ms. Dailey, and the Halls (collectively referred to as Neighbors) do. 
Petitioner requests that this prefiling order be reversed.  Until relatively recently
it was standard practice for parties in Board cases to prefile evidence
simultaneously.  In response to public comment received in 2003, the Board
began requiring the party with the burden of proof to prefile its direct case first,
to give the other parties access to the information needed for their direct cases. 
This serves a valuable function in the absence of formal discovery, and
promotes efficiency by helping focus the issues in the case.  

The relevant merits issues in this case are whether the Project is a
preexisting development, and if so, whether there has been any substantial
change.  (See PCRO, Section III.)  The Petitioner bears the burden of proving
that the Project is exempt as a preexisting development, Re: Thomas
Howrigan, Declaratory Ruling #358, Findings, Conclusions and Order at 9
(Aug. 30, 1999), however, the proponents of jurisdiction (Neighbors here) bear
the burden of proving that changes to a preexisting development are
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substantial changes, Re: Joseph Gagnon, Declaratory Ruling #173,
Memorandum of Decision (Jul. 3, 1986). 

While Petitioner is correct that Neighbors bear the burden of persuasion
on at least one of the merits issues, the Board declines to set separate prefiling
deadlines for each issue, breaking it down by burden of proof, because this
would be unwieldy and inefficient.  Moreover, reversing the prefiling order
would put the Neighbors at an unfair disadvantage because, as the owner and
operator of the Project in question, Petitioner has the more direct access to the
relevant information, and there is no opportunity for discovery.  Avoiding this
type of unfair advantage is one of the reasons the Board instituted the practice
of alternating or staggering the prefiling of direct evidence in the first place.  

The McLean Declaratory Ruling, cited by Petitioner, is different from this
case in several respects.  First, that case involves a claim by a neighbor that a
tract of land should be considered involved land in a quarry project in
Cavendish.  Re:  McLean , Declaratory Ruling #358 (2003).  There, the
neighbors brought the appeal and bear the burden of proof.  By contrast, this
declaratory ruling request was brought by a party claiming to be exempt from
Act 250.

The PCRO requires that Petitioner prefile its direct evidence first.  This is
the most fair and efficient order of proof.  See, VRE 611(a); State v. Bessette,
148 Vt. 17, 19 (1987)(trial court has "wide discretion in matters of trial conduct
and evidentiary rulings"; “order of proof is in the discretionary control of the trial
court")(cited in State v. Venman, 151 Vt. 561, 571 (1989)).  

Revisions should be made, however, to correct and clarify certain other
provisions in the PCRO.  Petitioner correctly notes that the sentence in Section
V(E)(6) of the PCRO that states, “Should a site visit be necessary, it is anticipated
that it will occur on a day other than the hearing day,” is inconsistent with the parties’
discussion at the prehearing conference.  This sentence should be deleted.  The
timing of the site visit or site visits in this case will be addressed by the parties in their
proposed itineraries and determined by the Chair.  Also, as the Beauchesnes point
out, the January, February and March dates in Section V(E) of the PCRO are in
2005, not 2004.  With these changes, the PCRO remains in force.

III. ORDER

1. Richmond and Mary Hall are GRANTED party status pursuant to EBR 
14(A)(5) and EBR 14(A)(6).

2. Petitioner’s request to alter the order of prefiling evidence set out in the
Prehearing Conference Report and Order is DENIED.
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3. The Prehearing Conference Report and Order is amended as set forth 
herein.

DATED at Montpelier, Vermont this 27th day of September, 2004.

ENVIRONMENTAL BOARD

_/s/Patricia Moulton Powden___
Patricia Moulton Powden, Chair 
George Holland
Samuel Lloyd
W. William Martinez
Alice Olenick
Richard C. Pembroke, Sr.
Christopher D. Roy


