
VERMONT ENVIRONMENTAL BOARD 
10 V.S.A. Ch. 151 

 
 
Re: Spruce Lake Association, Inc.   Declaratory Ruling #433 
 
 

Memorandum of Decision and Scheduling Order   
 

This proceeding involves a Petition (Petition) for a Declaratory Ruling (DR) 
filed by Spruce Lake Association, Inc. from a Jurisdictional Opinion which does not 
assert jurisdiction pursuant to 10 V.S.A. Ch. 151 (Act 250) over a parcel of land 
owned by Thomas Wilson in the Town of Wilmington, Vermont. 
 
I. History 
 
 On January 22, 2004, the District #2 Environmental Commission Coordinator 
(Coordinator) issued Jurisdictional Opinion #2-197 in which she determined that a 
proposed subdivision of a parcel of land owned by Thomas Wilson, recorded in Book 
158 at Page 42 of the Land Record of the Town of Wilmington, Vermont (Project, 
also known as Spruce Lake Estates Lots 1 – 14 and 19), does not require an Act 250 
permit. 
 
 On February 23, 2004, the Coordinator issued Reconsidered Jurisdictional 
Opinion #2-197 (JO), in which she reaffirmed her January 22, 2004 decision. 
 
 On March 22, 2004, Spruce Lake Association, Inc. (SLA or the Association) 
filed a Petition for Declaratory Ruling with the Environmental Board (Board), pursuant 
to 10 V.S.A. §6007, appealing the JO.  The Petitioner contends that the Project 
requires an Act 250 permit. 
 
 On May 3, 2004, Board Chair Patricia Moulton Powden convened a 
Prehearing Conference with the following participants: 
 

SLA by Hans Huessy, Esq.  
Thomas Wilson, by Robert M. Fisher, Esq. 

 
 At the Prehearing Conference, Wilson and SLA indicated an intent to have this 
matter determined by summary decision as provide in EBR 23.  The Chair’s May 10, 
2004 Prehearing Conference Report and Order set out a schedule for filing of 
documents. 
 
 The parties filed stipulated facts, and both parties have filed memoranda. 
 

A Panel of the Board deliberated on September 23, 2004.   Following this 
deliberation, the Panel issued a recess memorandum requesting the parties to 
submit a dated copy of the so-called “Yost Subdivision Plan” and memoranda on the 
question of whether the lots at issue in this matter should be considered to be exempt 
from Act 250 jurisdiction as pre-existing lots. 
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 The parties responded to the Panel’s memorandum, and the Panel deliberated 
again on December 22, 2004 and February 2, 2005. 

 
II. Issue 
 

The issue in this matter is: 
 

Whether the Project (Spruce Lake Estates Lots 1 – 14 and 19) is 
subject to the jurisdiction of 10 V.S.A. Ch. 151 (Act 250). 

 
III. Joint Stipulated Facts 
 

SLA and Wilson have filed a set of stipulated facts with accompanying Exhibits 
(J-1 – J-22): 
 

1. Thomas Wilson is owner of lands conveyed to him by Spruce Lake 
Estates, Warranty Deed dated July 7, 1997.  Exhibit J-18. 

 
2. The Association is a Vermont corporation comprised of the owners of 

lots and homes in the Spruce Lake Subdivision in Wilmington, Vermont and has been 
authorized by its members to represent the rights and interests of the Spruce Lake lot 
and homeowners in this matter. 

 
3. By way of a deed dated April 1, 1968, Kerschner Associates, Inc. 

acquired two parcels of land in Wilmington, Vermont from Joan N. Reed.  Parcel No. 
1 was a 78 acre parcel on the west side of Shearer Hill Road ("Spruce Lake West").  
Parcel No. 2 was a 27 acre parcel on the east side of Shearer Hill Road ("Spruce 
Lake East"). 

 
4. A subdivision plan, on file with the Town of Wilmington prior to the 

enactment of Act 250 (the Yost Subdivision Plan) depicts a 35-lot subdivision of 
Spruce Lake West. 

 
5. On July 12, 1974, Kerschner Associates, Inc., by Deed of Dedication, 

dedicated the land containing the lake, the dam, the inlet, the gazebo, the beach 
area, the tennis courts and the maintenance barn as common property.  See 
attached Exhibit J-2. 

 
6. On January 17, 1986, Kerschner Associates, Inc. conveyed all of the 

common property to the Spruce Lake Association.  Exhibit J-3. 
 
7. In Advisory Opinion No. 2-64, dated March 13, 1991, Julia Schmitz 

determined that the Spruce Lake Subdivision was, in its entirety, a pre-existing 55-lot 
subdivision.  See Exhibit J-5.  She also determined that the modification of Spruce 
Lake West from its original 35-lot configuration to a hypothetical 9-lot configuration, in 
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effect, would constitute abandonment of the original pre-existing 35-lot subdivision 
purportedly shown on the Yost Subdivision Plan.  According to Ms. Schmitz, the 
hypothetical 9-lot subdivision would not be subject to Act 250 jurisdiction because it 
did not cross the "ten or more lot" threshold of Act 250 subdivision jurisdiction. 

 
8. Following the issuance of Advisory Opinion No. 2-64, Kerschner 

Associates, Inc. conveyed Spruce Lake West to Spruce Lake Estates, Inc. 
 
9. Spruce Lake Estates Inc. created and conveyed a number of lots out of 

the Spruce Lake West parcel. 
 
10. The first lot conveyance (Lot 20, from Spruce Lake Estates, Inc. to Mr. 

Wilson and a Ms. Lampel) occurred on December 21, 1992, recorded December 22, 
1992 at Book 139, Page 321.  Exhibit J-12. 

 
11. On February 10, 1993, Daniel Wilcox of the Agency of Natural 

Resources opined that combining Lot 15 with the common land did not require 
approval from the Protection Division, but that subdividing off a lot less than 10 acres 
from Lot 18 would require a permit.  Exhibit J-7. 

 
12. On March 10, 1993, the Subdivision Permit EC-2-2008 authorizing the 

combination of Lots 16, 17, 18 was issued.  Exhibit J-8. 
 
13. On July 7, 1993, Spruce Lake Estates, Inc. issued a "Reformed and 

Corrected Deed of Dedication" of the common lands, conveying Lot 15 to Spruce 
Lake Homeowners Association.  Exhibit J-9. 

 
14. On July 7, 1993, Spruce Lake Estates sold Lots 16, 17 and 18 to 

Warnock Construction (while the deed identifies "Lots 16, 17, and 18" as the property 
conveyed, the deed expressly forbade further subdivision, and the metes and bounds 
description describes one combined parcel, not three individual Lots), by Limited 
Warranty Deed dated July 7, 1993.  Exhibit J-13. 

 
15. On December 27, 1994, Lot 22 was conveyed by Spruce Lake Estates, 

Inc. to John and Jo Logiurato.  Exhibit J-14. 
 
16. By deed dated March 27, 1996, Lot 25 was sold by Spruce Lake 

Estates, Inc. to Pamela Horowitz.  Exhibit J-15. 
 
17. Lot 23 was sold by Spruce Lake Estates, Inc. to the Logiuratos on May 

17, 1996.  Exhibit J-16. 
 
18. Lot No. 24 was sold by Spruce Lake Estates, Inc. to Pamela Horowitz 

on November 22, 1996.  Exhibit J-17. 
 
19. On July 7, 1997, Spruce Lake Estates, Inc. sold lots 1-14 and Lot 19 to 
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Thomas Wilson.  Exhibit J-18. 

 
20. Spruce Lake Estates conveyed Lot 21 to Roger and Pamela Buzzell by 

deed dated and recorded on July 23, 1997.  Exhibit J-19. 
 
21. Spruce Lake Estates sold original Lots 26-34 to Frank and Sue Teets 

on July 25, 1997.  Exhibit J-20. 
 
IV. Discussion 
 

A. Environmental Board Rule 23 Summary Decision Standard 
 

Environmental Board Rule 23 is premised on Vermont Rule of Civil Procedure 
56, it is appropriate for the Board to use the standard adopted by the Vermont 
Supreme Court.  The Vermont Supreme Court grants summary judgment “if >the 
pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that any party is entitled to a judgment as a matter of law.="  Hedges v. Durrance, 
834 A. 2d. 1, 3 (Vt. 2003). 
 

Here, the parties have prepared a set of Stipulated Facts.  They have also 
both filed memoranda on the legal points at issue.   
 
 B. Subdivision  
 
 The Act 250 definition of “subdivision” reads, in pertinent part, as follows: 
 

(19)  “Subdivision” means a tract or tracts of land, owned or 
controlled by a person, which the person has partitioned or divided for 
the purpose of resale into 10 or more lots within a radius of five miles of 
any point on any lot, or within the jurisdictional area of the same district 
commission, within any continuous period of five years 

 
 There is no dispute that a 10 V.S.A. §6001(14) “person” (Spruce Lake Estates) 
(a) owned a tract of land in Dover called Spruce Lake West, (b) partitioned, for resale 
purposes, this tract into lots (first into 35 lots and then later into what may be nine 
lots), and (c) sold a series of lots to a series of buyers in the five year period between 
December 1992 and July 1997.  Thus, a number of the elements of the definition of 
“subdivision” are present; the only missing element concerns whether more than nine 
lots were sold. 
 
 There is no dispute that there were at least eight lots sold from the Spruce 
Lake West tract in a five-year period from December 1992 to July 1997: 
 
  1. December 21, 1992: Lot 20 to Wilson and Lampel  
  2. July 7, 1993: Lots 16, 17 and 18 (as a single combined lot) to Warnock 
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   Construction 
  3. December 27, 1994: Lot 22 to the Logiuratos 
  4. March 27, 1996: Lot 25 to Horowitz 
  5. May 17, 1996: Lot 23 to the Logiuratos 
  6. November 22, 1996: Lot 24 to Horowitz 
  7. July 23, 1997: Lot 21 to the Buzzells 
  8. July 25, 1997: Lots 26-34 as a single combined lot to the Teets 
 
  There is also no dispute that, on July 7, 1997, Spruce Lake Estates: 
 
  a. sold Lots 1-14 and Lot 19 to Thomas Wilson, and 
  b. conveyed Lot 15 (as common lands) to the Spruce Lake Homeowners 
Association, via a "Reformed and Corrected Deed of Dedication.” 
 
 C. Questions to be resolved 

 
A resolution of the primary issue in this case - whether Spruce Lake Estates 

Lots 1 - 14 and 19 are subject to Act 250 jurisdiction – depends on the answer to the 
questions that arise in this matter.  The parties have framed two questions:  
 
  1. Whether the sale of Lots 1-14 and Lot 19 to Thomas Wilson is the sale 
of two separate lots (a) Lots 1-14 and (b) Lot 19, thereby exceeding the nine-lot 
threshold; or whether the deed to Wilson merged Lots 1-14 with Lot 19, and therefore 
only one lot was sold to Wilson; and 
 
  2. Whether the conveyance Lot 15 to the Spruce Lake Homeowners 
Association, is either (a) a new, independent sale of a lot, or (b) not a sale, because it 
was merely a correction, via a "Reformed and Corrected Deed of Dedication,” of the 
Deed of Dedication that transferred lands on July 12, 1974. 
 
  The Panel has also raised, sua sponte, the question: 

 
3. Whether the lots at issue in this matter should be considered to be 

exempt from Act 250 jurisdiction as pre-existing lots. 
 
  D. Discussion  
 
 While the Panel would be able to address Issues 1 and 2 based upon the 
documents which the parties have filed, the Panel believes that Issue 3 could be 
dispositive to this matter.  It further would appear to be judicially inefficient to address 
whether the transfers in Issues 1 and 2 cause Spruce Lake Estates to fall within the 
definition of a “subdivision” under 10 V.S.A. §6001(19) if the lots themselves are 
exempt.   
 
 While the Panel would prefer to address Issue 3 within the framework of EBR 
23, it believes that there are material facts pertaining to that Issue that are in 
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controversy.  The Panel has questions concerning the subdivision map which has 
been submitted by Mr. Wilson, whether there were sales of lots before September 18, 
1969, the effect and meaning of letters issued by state officials, and whether there 
are any other actions or events which would cause the lots to be exempt as pre-
existing lots.  These questions cannot be answered on the filings alone and therefore 
summary judgment is not appropriate.  The Panel will therefore set this matter for a 
hearing. 
 
V. Order  
 
 1. The Panel will accept the Stipulated Facts submitted by the parties as 
facts.  The parties are encouraged to stipulate to further facts if possible. 
 
 2. Because SLA has the burden of proof as to Questions 1 and 2 as set 
forth in Section IV(C) of this decision, the following schedule1 for filings will apply: 

 
a. On or before Wednesday, March 16, 2005, SLA may file (a) 

exhibits, (b) prefiled direct testimony for all witnesses it intends to present, and 
(c) lists of witnesses and exhibits.   

 
b. On or before Wednesday, April 6, 2005, Wilson may file (a) 

exhibits, (b) prefiled direct testimony for all witnesses he intends to present, 
and (c) lists of witnesses and exhibits. 

 
c. On or before Wednesday, April 20, 2005, all parties may file (a) 

rebuttal exhibits, (b) prefiled rebuttal testimony, and (c) final lists of witnesses 
and exhibits reflecting the addition of rebuttal witnesses and exhibits.  

 
The Panel is aware that the evidence already filed in this matter may be considered 
by the parties to be sufficient for the Panel to issue a decision.  The filing schedule in 
Paragraph V(2) is therefore established to permit the parties to file further evidence if 
they choose to do so. 
 
 3. Because Thomas Wilson has the burden of proof as to Question 3 as 
set forth in Section IV(C) of this decision, the following schedule for filings will apply: 
 

a. On or before Wednesday, March 16, 2005, Wilson may file (a) 
exhibits, (b) prefiled direct testimony for all witnesses he intends to present, 
and (c) lists of witnesses and exhibits. 

 
                                                           
1  The Panel is aware that the evidence already filed in this matter may be 
considered by the parties to be sufficient for the Panel to issue a decision as to 
Questions 1 and 2.  The filing schedule in Paragraph V(2) is therefore established to 
permit the parties to file further evidence if they choose to do so. 
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b. On or before Wednesday, April 6, 2005, SLA may file (a) 
exhibits, (b) prefiled direct testimony for all witnesses it intends to present, and 
(c) lists of witnesses and exhibits.   

 
c. On or before Wednesday, April 20. 2005, all parties may file (a) 

rebuttal exhibits, (b) prefiled rebuttal testimony, and (c) final lists of witnesses 
and exhibits reflecting the addition of rebuttal witnesses and exhibits.  

 
4. The Chair will conduct a second Prehearing Conference at the Board 

offices in Montpelier, Vermont on Monday, May 2, 2005 at 2:00 p.m. to address any 
pending evidentiary objections, the site visit, other preliminary rulings, etc.  Any party 
wishing to participate in this conference by telephone shall advise Board Secretary 
Barbara Blanchard (828-5445) accordingly on or before noon on Thursday, April 
28, 2005.  Ms. Seckington will arrange the conference call. 
 

5. The Chair will convene a Panel hearing in this matter on Wednesday, 
May 11, 2005 in Springfield, Vermont at 9:00 a.m.  The specific location of this 
hearing shall be announced later. 
 

6. The hearing will be recorded electronically.  Any party wishing to have a 
stenographic reporter present must make his or her own arrangements with a 
reporter.  One copy of any transcript made of the proceedings must be filed with the 
Board at no cost to the Board. 

 
7. Paragraphs 5 – 12 of the May 10, 2004 Prehearing Order are 

incorporated herein. 
 
Dated at Montpelier, Vermont this 4th day of February 2005. 

 
ENVIRONMENTAL BOARD 
 
/s/Patricia Moulton Powden____ 
Patricia Moulton Powden, Chair 
Alice Olenick  2 
Christopher D. Roy 

                                                           
2  Board Member Olenick is an attorney licensed by the State of Vermont.  As of 
mid-January 2005, Ms. Olenick has become involved in a real estate transaction for a 
client; the other parties to this transaction are represented by Attorney Hans Huessy.  
Ms. Olenick wishes to disclose these facts to the parties to determine if the parties 
have any objections to her continuing to sit as a member of the Panel in this Petition.  
Ms. Olenick does not believe that her real estate transaction will have any bearing on 
her ability to be impartial and fair in this Petition and further notes that Attorney Jay 
Kenlan, a member of Mr. Huessy’s firm, appears to have assumed direct 
responsibility in representing the interests of the SLA in this Petition.  


