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 This proceeding involves a Petition for a Declaratory Ruling from a 
Jurisdictional Opinion issued by the Coordinator for the District 4 Environmental 
Commission. 

 
I. History 
  
 The District #4 Environmental Commission Coordinator (Coordinator) issued 
Jurisdictional Opinion #4-190 (JO) on December 8, 2003, and a Reconsidered 
Jurisdictional Opinion on January 12, 2004, in which he determined that the 
construction of 26 homes by Holbrook Tabor Limited Partnership (HTLP) within the 
Holbrook Road Subdivision in the City of South Burlington (Project) requires a permit 
amendment to Land Use Permit (LUP) #4C0983 pursuant to 10 V.S.A. Ch. 151 (Act 
250). 
      
 On February 9, 2004, HTLP filed a Petition for Declaratory Ruling with the 
Environmental Board (Board), pursuant to 10 V.S.A. §6007(c), appealing the JO.  
HTLP contends that a permit amendment is not required.  
 

On March 11, 2004, Board Chair Patricia Moulton Powden convened a 
Prehearing Conference with the following participants: 
 

HTLP by Christina Reiss, Esq., John Ponsetto, Esq., and Mark Lords 
City of South Burlington by Julie Beth Hoover 
Agency of Commerce and Community Affairs (ACCD) by Jacob Humbert, Esq. 
 
The Chair’s March 16, 2004 Prehearing Order determined that HTLP has 

standing to seek this Declaratory Ruling, and that both the City of South Burlington 
and the ACCD have standing to participate in this matter.   

 
With its Petition, HTLP filed a memorandum which presents its contention that 

no permit amendment is required for the construction of the homes.  The Prehearing 
Conference participants stipulated that this matter may proceed pursuant to 
Environmental Board Rule (EBR) 23 and further agreed that HTLP’s Petition satisfies 
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the filings required to be submitted under that Rule.1  No other documents have been 
filed.  

 
II. Issue 
 

Whether the construction of 26-homes within the Holbrook 
Road Subdivision in the City of South Burlington requires a 
permit amendment to Land Use Permit series #4C0983, 
pursuant to 10 V.S.A. Ch. 151 (Act 250). 

 
III. Facts2 
 
 A. Application for Land Use Permit #4C0983. 
 

1. On February 12, 1996, EZP Golfco, Inc., Economou Farms, Inc., and the 
Estate of Ila Isham (Permittees) applied for an Act 250 permit "for a project generally 
described as the subdivision of a 420 acre tract into 190 single-family lots, the 
construction of 40 multi-family residential units, and the construction of an 18 hole golf 
course" (Holbrook Road Subdivision). EZP Golfco, Inc., Economou Farms, Inc., and 
the Estate of Ila Isham, #4C0983, Findings of Fact, Conclusions of Law and Order at 1 
(District 4 Environmental Commission, Jun. 21, 1996) (Commission Decision). 

 
2.  As part of their Act 250 application for Land Use Permit #4C0983 

(Permit), the Permittees submitted a traffic study which described the Holbrook Road 
Subdivision as follows: 
 

The proposed development consists of the subdivision of currently vacant 
land into approximately 190 building lots which would contain single-family 
homes.  Also included in the project are 40 condominium units and an 18-
hole golf course.  This study is based on the occupancy of 190 single-
family residential homes and 40 condominium units.  In addition, this 
assessment includes the activity from an 18-hole golf course.  The general 
location of the development site is on the west and east sides of Dorset 
Street between Swift Street and Old Cross Road. 

                                            
1  The Petition contended that the JO had been issued sua sponte, but in a letter 
to the Board following the Prehearing Conference, HTLP submitted a letter stating that 
it “has waived any argument that Jurisdictional Opinion #4-190 should be vacated 
under In re Vermont Verde Antique International, Inc., 174 Vt. 208, 212 - 13 (2002).”   
See Prehearing Order at 1. 
 
2  The facts in this case are drawn from HTLP’s Petition and documents 
submitted with the Petition. 
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Application #4C0983, Traffic Study, Economou Farms Golf Club Development, South 
Burlington, VT (emphasis added)   
 
 3.  This Traffic Study is referenced in Finding of Fact 35 of the Decision 
and is listed as an exhibit thereto.   
 
 4. The application for the Holbrook Road Subdivision also included Design 
and Use Standards which regulated with considerable precision the type, size, height, 
aesthetics, amenities, and construction materials of the single-family homes which 
were anticipated to be constructed on the 190 single-family lots in the Holbrook Road 
Subdivision.  The Design and Use Standards are also an exhibit to the Decision.  
Although the Design and Use Standards provided ample information regarding the 
contemplated single-family home construction, pursuant to the Commission's 
application form; specific house plans and elevations were not required. 
 
 5. The $35,312.50 fee which accompanied the application for the Holbrook 
Road subdivision was based upon the number of lots in the subdivision, and the 
construction costs for common facilities, including the golf course, club house, and 
other infrastructure related to the lots.  
 
 6. When the Application for the Permit was filed, in keeping with 
Commission practice at the time, no fee was required or paid for construction costs 
associated with the single-family homes that were anticipated to be built on the lots. 
 
 B. Land Use Permit #4C0983  
 
 7. On June 21, 1996, the Commission issued the Permit, which specifically 
authorizes “the Permittees to subdivide a 420 acre tract into 190 single-family lots, to 
construct 40 multi-family residential units, and to construct an 18-hole golf course."   
 
 8. The Commission’s Decision states that the Holbrook Road Subdivision, 
"if completed and maintained in conformance with all of the terms and conditions of 
that application, and of Land Use Permit #4C0983 will not cause or result in a 
detriment to public health, safety or general welfare under the criteria described in 10 
V.S.A., Section 6086(a)." Decision at 17. 
 
 9. Similar to other permits issued by the Commission, the Permit and 
Decision contains numerous provisions which anticipate the construction of single-
family homes on the 190 lots referenced in Application #4C0983.  See Permit 
Conditions 9, 14 and 30; Decision Findings of Fact 31, 35, 40, 41, 47, 48, 50 and 62. 
 
 10. The Permit "incorporates all of the conditions of the Subdivision Permit 
#EC-4-1964 issued on June 3, 1996...."  The Subdivision Permit describes a project 
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“consisting of a 191 lot subdivision identified as lots 1 though 18, 20 through 107 and 
109 through 191 each proposed for the construction of one single-family residence...”  
(Emphasis added) 
 
 11. The Subdivision Permit states: 
 

4. This project has been reviewed and is approved for the construction 
of one single-family residence on each of the approved lots No. 1 through 
18, 20 through 107 and 109 through 191. Construction of other type 
dwellings, including public buildings, duplexes, and condominium units, is 
not allowed without prior review and approval by the Wastewater 
Management Division, and such approval will not be granted unless the 
proposal conforms to the applicable laws and regulations. 

 
(Emphasis added). 
 
 12.  Condition #35 of the Permit states "No further subdivision and/or 
development of any parcel of land approved herein shall be permitted without written 
approval of the District Commission."  
 
 13. The Permit was not appealed. 
 
 C. Construction of Single-family Homes 
 

14. In 2000 and 2001, HTLP acquired on a lot-by-lot basis, and constructed 
on a lot-by-lot basis, 26 single-family homes in the Holbrook Road Subdivision.  

 
15. There is no evidence that these homes are not in compliance with the 

relevant provisions of the Permit and the Decision. 
 
16. At no time during the construction process did the Commission inform 

HTLP that its activities violated LUP #4C0983; HTLP's construction in the Holbrook 
Road Subdivision has been complete for over two years.  

 
17. Commission practice has been to not require permit amendments for the 

construction of single-family homes on individual lots at permitted subdivisions. 
  
 D. Jurisdictional Opinion #4-190  
 
 18. On December 8, 2003, the District Coordinator issued JO #4-190 
concluding that "the construction of the 26-homes within the Holbrook Road 
Subdivision is a housing project, pursuant to EBR 2(A)(1)(c) and we require a permit 
amendment to LUP #4C0983." 
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19. HTLP timely sought reconsideration of JO #4-190.  
 
20. On January 12, 2004, the Coordinator reaffirmed JO #4-190, and the 

present appeal followed. 
 
 

IV. Discussion 
 

  A. Land Use Permit #4C0983 
 

Land Use Permit #4C0983 "specifically authorizes the Permittees to subdivide 
a 420 acre tract into 190 single-family lots, to construct 40 multi-family residential 
units, and to construct an 18-hole golf course."  Permit at 1.  While the Permit allows 
the subdivision of the tract into lots, it does not expressly authorize the construction of 
homes on those lots.  See, Re: New England Land Associates, #5W1046-EB-R, 
Findings of Fact, Conclusion of Law, and Order at 19 (Jan. 7, 1992) (“[T]he definition 
of "subdivision" refers only to dividing land but makes no reference to construction.”)   

 
 
B. HTLP’s arguments 
 

 HTLP advances a number of arguments to support its contention that the 
Permit also allows the Project, such that no permit amendment for the 26 houses is 
necessary. 
 
 HTLP contends that when the Commission issued the Permit, it understood that 
a home would be constructed on each lot in the190-lot Holbrook Road Subdivision 
and that the Commission analyzed and approved the Subdivision on that basis under 
10 V.S.A. §6086(a).  HTLP submits that the authorization language in the Permit 
“cannot be read in isolation but rather must be read in the context of LUP #4C0983 as 
a whole and in harmony with the terms, conditions and permits incorporated therein.”  
Petition at 8 – 9, citing In re: Grievance of Verderber, 173 Vt. 612, 615 (2002).  When 
the Permit is construed as a whole, HTLP argues, “it is beyond doubt that single-family 
home construction was contemplated, reviewed and approved.”  Id. at 9. 3 
 

                                            
3  Citing In re Denio, 158 Vt. 230, 241 (1992), HTLP further notes that Findings 
and Conclusions in the Commission Decision became Permit conditions by their 
incorporation into the Permit.  See Permit Condition 1. Thus, any homes built at the 
Project site would be governed by the terms of the Permit.  Id. at 12. 
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 C. Analysis 
 
 It is apparent that the Commission was aware that single-family residences 
would be built on each of the 190 lots that were at issue in the 1998 Application, as 
the Permit requires that future construction on the 190 lots within the Subdivision will 
be governed by the Permit’s express conditions and the Commission Decision’s 
Findings and Conclusions.  Such conditions, findings and conclusions indicate that the 
construction of houses on the lots, and their impacts, was extensively reviewed by the 
Commission. 
 
 The Board finds the explicit authorization to subdivide present in the Permit to 
also include an implied authorization to construct single-family homes on the 
subdivided lots.  This is consistent with the practice of Commissions at the time; when 
such homes have been constructed on lots which are subject to an Act 250 
subdivision permit, and the subdivision application has undergone extensive review 
(as was the case here), Commissions have not required individual lot owners to file 
applications for permit amendments or pay fees for such construction.  In this 
instance, as the Permit includes the unstated, though implicit, authority for the 
construction of the homes built by HTLP, the Board will not require a permit 
amendment for such homes.  As such an amendment is not necessary, the Board also 
concludes that permit fees for such homes are also not required.  Fairness to those 
who rely on past Commission practices dictates this result. 4 
 
 The Board recognizes that the problems that arise in this instant case result 
from the language of the Permit, which does not explicitly authorize the construction of 
single-family homes on the subdivided lots.  The Board also understands that more 
recent permits resolve uncertainties, by either expressly authorizing or expressly 
prohibiting home construction without further amendment.  Where permits are silent as 
to such construction, if the level of review that occurred in this case is present in such 
permits, they must also be read to implicitly authorize home construction. 
 
 Because the Board grants HTLP’s EBR 23 motion based on its conclusion that 
the Permit authorizes the Project, it does not address the other arguments advance by 
HTLP. 
 
 
                                            
4  The Board notes that the statute, 10 V.S.A. §6083a(a)(1), requires the 
assessment of fees “for projects involving construction.”   It would thus appear that 
application fees should be paid in instances where an applicant seeks a permit for a 
subdivision which will include residential construction.  Because Commission practice 
has not required fees in such circumstances, changing such a long-standing custom 
may be better suited for a rule-making process than an isolated case decision. 
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V. Order 
 
 HTLP’s EBR 23 motion is granted.  The Project requires no permit amendment, 
nor are permit application fees assessed for the Project. 
 
Dated at Montpelier, Vermont this 15th day of July 2004. 
 

ENVIRONMENTAL BOARD 
 
 
/s/Patricia Moulton Powden____ 
Patricia Moulton Powden, Chair 
George Holland 
W. William Martinez 
Patricia A. Nowak 
Alice Olenick 
* Richard C. Pembroke, Sr. 
Jean Richardson 
Christopher D. Roy 

 
 
* Board Member Pembroke dissenting. 
 
 I must dissent from this decision.  I fear that the Board, by its decision today, 
has misread the plain language of the Permit and, by not requiring a permit 
amendment for the Project and by waiving the application fees, has opened a loophole 
and invited future applicants to structure their projects in a way that will deprive the 
State of the application fees that are required by the statute. 
 
 A. The Permit cannot be read to implicitly allow the house construction 
 

The majority correctly notes that “the Permit includes no express authorization 
of the construction of HTLP’s 26 houses,”5 supra at 5, but it then ignores the plain 
language of the Permit and finds an implicit authorization within the Permit which 
allows the construction of single-family homes on the Project site.6  I find it 
                                            
5  That the construction of houses on the 190 lots is not allowed by the Permit is 
further evidenced by the fact that the Permit explicitly does allow the construction of 
other dwellings, namely the 40 multi-family residential units.  
 
6  The Permit "specifically authorizes the Permittees to subdivide a 420 acre tract 
into 190 single-family lots…” and to do other construction not relevant to this case.  
The Permit, therefore, is a one which allows the subdivision of the parcel into 190 lots.  
A “subdivision” is defined by Act 250 as “a tract or tracts of land, owned or controlled 
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troublesome that permission that is not explicitly stated within the four corners of a 
permit can be implied, and I have concerns that the Commissions and this Board will 
be asked to read such implicit authorization into other permits, where no such 
authorization is stated.  I also fear that the Board’s acceptance of HTLP’s argument in 
this regard will make it more difficult to enforce present and future permits, as 
arguments will be made that a permit’s silence on an issue equates to its allowance. 

 
I note that the Permit includes an express prohibition.  Condition 35 states: "No 

further subdivision and/or development of any parcel of land approved herein shall be 
permitted without written approval of the District Commission."   The words 
“development” and “subdivision” are terms of art within the Act 250 context, and the 
Act defines both.  See 10 V.S.A. §§6001(3) and (19).   Thus, the Permit makes it clear 
that, in addition to activities that might constitute “material” or “substantial” changes to 
the Holbrook Road Subdivision (which are addressed by EBR 34(A)), should any 
“development” or “subdivision” occur on any parcel of land within the Subdivision, prior 
Commission approval is required. 

 
 HTLP’s construction of 26 houses at the Holbrook Road Subdivision is a 
“housing project.”  Re: Green Mountain Habitat for Humanity, Inc., and Burlington 
Housing Authority, Declaratory Ruling #406, Findings of Fact, Conclusions of Law, 
and Order at 7 - 20 (Dec. 31, 2002).7  Housing projects are “developments.”  10 V.S.A. 
§§6001(3)(iv); EBR 2(A)(1)(c).  Therefore, pursuant to Condition 35, as a 
“development,” the Project (HTLP’s 26 houses) requires written Commission approval.  
No such approval has been sought or obtained. 
 
 I also note that fees for the construction of HTLP’s housing project have never 
been paid. 
 
 
                                                                                                                                          
by a person, which the person has partitioned or divided for the purpose of resale into 
10 or more lots within a radius of five miles of any point on any lot, or within the 
jurisdictional area of the same district commission, within any continuous period of five 
years.”  10 V.S.A. §6001(19).  There is no mention of the construction of single-family 
homes in this definition.    
 
7  HTLP’s construction of the 26 houses is also a “housing project” under the case 
law as it existed prior to the Board’s Green Mountain Habitat for Humanity decision.  
See, Re: Burlington Housing Authority, Declaratory Ruling #124, Findings of Fact, 
Conclusions of Law, and Order (May 20, 1981), aff’d, In re Burlington Housing 
Authority, 143 Vt. 80 (1983); Re: Trono Construction Co., Inc., Declaratory Ruling 
#149, Findings of Fact, Conclusions of Law, and Order (May 23, 1984), aff'd, In re 
Trono Construction Co., 146 Vt. 591 (1986).   
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 10 V.S.A. §6083a reads, in pertinent part: 
 

 (a)  All applicants shall be directly responsible for the costs 
involved in the publication of notice in a newspaper of general circulation 
in the area of the proposed development or subdivision and the costs 
incurred in recording any permit or permit amendment in the land 
records.  In addition, applicants shall be subject to the following fees for 
the purpose of compensating the state of Vermont for the direct and 
indirect costs incurred with respect to the administration of the Act 250 
program: 
 

 (1)  For projects involving construction, $4.25 for each 
$1,000.00 of the first $15,000,000.00 of construction costs, and 
$2.00 for each $1,000.00 of construction costs above 
$15,000,000.00. 

 
  (2)  For projects involving the creation of lots, $50.00 for 
 each lot. …. 

 
(Emphasis added).   
 
 There is no question, and even HTLP could not dispute, that the project that 
was the subject of the original application in this matter “involved” the construction of 
the single-family homes on the 190 lots.  Indeed, HTLP’s entire claim that the Permit 
authorizes those houses is grounded on an argument that the Commission was aware 
that such construction was to occur and, indeed, made findings and conclusions which 
reflect the fact that single-family homes would be built. 8  Because the original 
application “involved” construction of such homes, application fees for this 
construction should have been assessed. 
 
 I realize that the assessment of such fees at the time of the original application 
would have been problematic, as, under 10 V.S.A. §6083a(a)(1), the amount of fees is 
tied to the costs of construction, and such costs were likely not known when the 
original application was submitted.  Costs could have, however, been estimated with 
some degree of confidence, given the average home construction costs in Chittenden 
County and the location of the project.  With the Commission’s approval, such costs 
could even have been estimated at the low end of the spectrum, with the 
                                            
8  In fact, in support of its claim that its 26 homes are not a material change to the 
Permit, HTLP argues that “there can be no reasonable argument that the construction 
of single family homes was not contemplated by the Commission in issuing LUP 
#4C0983.”  Petition at 14   This being the case, the original project certainly “involved” 
the construction of such homes.  
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understanding that 10 V.S.A. §6083a(g), which requires that additional fees be paid if 
costs are underestimated, would apply.  Further, I would note that, even if the houses 
were estimated to cost only $200,000 each, the maximum fee of $135,0009 would be 
have been exceeded with the construction of the 159th house, and such fee could 
have been paid by the Applicants at the time of their application, secure in the 
knowledge that an overpayment would not occur. 
 
 B. HTLP’s arguments 
 
 As the majority notes, HTLP advances several arguments in support of its 
motion.  I will address each argument in turn. 
 

1. the Commission knew that single-family homes would be 
constructed on the subdivided lots and the Permit, read as a 
whole, authorizes the construction of HTLP’s 26 houses  

 
 The majority has summarized this first HTLP argument, so I need not do so 
here. 
 
 The fact that the Permit includes conditions relative to the single-family homes 
to be constructed on the subdivided lots and the fact that the Commission was aware 
that such homes would be built at the Project site does not, in my opinion, necessarily 
and automatically constitute an authorization of such home construction.   
 
 I recognize that the analogy is not exact, but Commissions routinely issue 
master permits that set out universal requirements for future construction that is 
contemplated to occur on a project site; but such construction is not actually 
authorized until a permit amendment is issued.  See, Re: Winhall/Stratton Fire District 
#1 and The Stratton Corporation, #2W0519-6A-EB,Memorandum of Decision at 5 
(Aug. 31, 1999): “A master plan proceeding is not a substitute for review of specific 
projects that are included in the master plan.”  And see, David, Mark & William Pippin, 
#3W0333-EB, Findings of Fact, Conclusions of Law, and Order at 4 (Jul. 7, 1980) 
([C]onceptual’ approval of a master plan … does not authorize construction of sub-
projects contained in that plan….”) 
 
 Here, the Permit (by its incorporation, through Condition 1, of the Findings and 
Conclusions of the Commission Decision) established requirements for the 
construction of the houses to be built at the Holbrook Road Subdivision, both the 40 
multi-family residential units approved in the Permit and the 190 single-family homes 
that were anticipated for the subdivided lots.  These conditions provided both the 
Permittees and the eventual lot owners with the framework necessary to guide their 
future home construction; they also provided the other parties to the Permit 
                                            
9  See, 10 V.S.A. §6083a(a)(6). 
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proceedings, many of whom were granted party status as to traffic, water pollution and 
aesthetics, some degree of certainty about the extent of the environmental impacts of 
the Subdivision.  See, Commission Decision at 2.  But the mere existence of these 
Permit conditions was and is not tantamount to an actual approval of the construction 
of the single-family homes.  Re: Winhall/Stratton Fire District #1, supra. 10 

 
2. because the construction of HTLP’s 26 houses was reasonably 

foreseeable at the time of the application and the issuance of the 
Permit, no permit amendment is required 

 
 In a related argument, HTLP notes that, while the 26 homes constructed by 
HTLP were not "depicted on the plans submitted with the Application, [they] were 
reasonably foreseeable in terms of [their] size, appearance, and Act 250 impacts."  
Petition at 12, citing Re: Alpine Pipeline Company, Declaratory Ruling #415, Findings 
of Fact, Conclusions of Law, and Order at 4, 9 (Mar. 31, 2003) (permit amendment for 
a material change is not required for reasonably foreseeable construction).  Thus, 
HTLP contends that no permit amendment is needed for its Project. 
 

Certainly, as noted, the construction of houses on the 190 lots was expected 
and foreseen by the Commission.  But HTLP’s reliance on Alpine Pipeline in this 
instance is misplaced.  The issue in Alpine Pipeline was whether construction on a 
project site constituted a “material change” to the existing permit.  EBR 2(P).  The 
Board found that the installation of a generator on a concrete pad was not a material 
change because “it was reasonably foreseeable in terms of its size, appearance, and 
Act 250 impacts.”  Re: Alpine Pipeline Company, supra, at 9.   
 
 Here, however, my dissent does not rest on a “material change” analysis.  
Rather, my holding that a permit amendment is required in this matter is grounded on 
its conclusion that the construction of HTLP’s 26-unit “housing project” is, in and of 
itself, a “development,” independent of the fact that it has been constructed on lands 
that are already subject to Act 250 jurisdiction as a “subdivision,” and Permit Condition 
35 requires prior written Commission approval for such “development.”  Thus, whether 
the houses were contemplated or foreseeable under the standards enunciated in 
Alpine Pipeline is not a dispositive consideration in this case. 

                                            
10  HTLP also notes that 1997 and 1998 Public Water System Permits to 
Construct, issued by the Department of Environmental Conservation and incorporated 
by reference into the Permit, contemplate the single-family homes on the subdivided 
lots.  Petition at 14.  This is true, but this fact does little to advance HTLP’s claims. 
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3. a subsequent jurisdictional opinion supports the claim that the 
Permit authorized the Project  

 HTLP notes an October 15, 1998 Project Review Sheet (PRS) by a former 
District #4 Coordinator.  The PRS addressed the question of whether the substitution 
of  “high quality commercially available siding material commonly used in the 
residential housing industry” for the “natural siding” to be used on the Holbrook Road 
Subdivision houses would constitute a material change to the Permit.   See, 
Commission Decision, Finding of Fact 50.  The Coordinator found that it would not be 
a material change and that, therefore, no permit amendment would be necessary for 
the substitution.   

 HTLP argues that, “If the construction of single-family houses was never 
contemplated, this finding by the District Coordinator is nonsensical,” Petition at 13 – 
14,11 and therefore the Permit must have approved such houses.  Id., at 14.12  But 
HTLP reads into the PRS more than what it is.  At most, it is a determination that the 
proposed alternative siding can be used on any Subdivision house without the need 
for a permit amendment addressing that particular element.   It is not a silent 
acknowledgement that the Permit authorizes the actual construction of the 190 
houses.    

                                            

11  Contrary to HTLP’s contention, the JO does not say that “the construction of 
single-family houses was never contemplated.”   In fact, the JO states the opposite: 
“We recognize that eventually construction of buildings will succeed any approved 
subdivision of land.”  JO at 6.  

 
12  In a footnote, HTLP argues that ”the former District Coordinator's decision on 
this point estops the current District Coordinator from now claiming that house 
construction was unauthorized.  See In re McDonald's Corp., 146 Vt. 380, 384 (1985).”  
Estoppel against the government is, however, “rare and to be invoked only in 
extraordinary circumstances.” Re: Dexter and Susan Merritt, Declaratory Ruling #407, 
Memorandum of Decision at 5 (Jun. 20, 2002), aff’d, In re Dexter and Susan Merritt, 
2003 VT 84 (Vt. S. Ct. Sep. 12, 2003); In re Green Peaks Estates, 154 Vt. 363, 370-71 
(1990); In re McDonald's Corp., 146 Vt. 380, 383 (1985).  Indeed, estoppel against the 
State is “only appropriate when the injustice that would ensue from a failure to find an 
estoppel sufficiently outweighs any effect upon the public interest that would result 
from estopping the government in a particular case.”  In re Woodford Packers, Inc., 
2003 VT 60 ¶6 (Vt. S. Ct. Jun. 26, 2003).  HTLP does not brief these points, and I do 
not consider either the present Coordinator or the Board estopped by the PRS. 
 
 In any event, to the extent that estoppel does apply, the only issue that would 
be estopped is the use of the alternative siding. 
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4. Board precedent required the review of the impacts of the houses 
at the time the subdivision occurred 

 
HTLP cites Re: Construction Management, Inc., Declaratory Ruling #117, 

Findings of Fact, Conclusions of Law, and Order (Jul. 11, 1980), and Re: New 
England Land Associates, supra, in support of its claim that the “District Commission 
did not merely approve the drawing of lot lines for the single-family lots in the 
[Holbrook Road] subdivision but examined, as it was required to do so, the impact of 
single-family home construction on the criteria set forth in 10 V.S.A. §6086(a).”  
Petition at 15. 

 
In Re: Construction Management, Inc., the Board wrote:  
 

The purpose of the permit process is to evaluate the full 
anticipated impacts of development and subdivisions subject to the 
jurisdiction of Act 250.  When the review process involves a [residential] 
subdivision, the Act requires evaluation of the development that is to 
occur on the land, not just the effects of the legal division of the land into 
separate lots. 

*** 
In the absence of language in the permit to the contrary a permit granted 
for a subdivision of land or parcels restricted to residential use is limited 
to the construction of single-family units. 

 
Re: Construction Management, Inc., supra, at 2, 3 (emphasis added).  Likewise, the 
New England Land Associates decision, in response to the landowner’s assertion a 
residential "subdivision" involves only the drawing of lot lines, the environmental 
consequences of which need not be considered, held that Act 250's criteria must be 
analyzed in the context of the foreseeable development of the subdivision.  The Board 
wrote, “Thus the Board is required, under §6086(a), to review a proposal to subdivide 
land for its effect upon the resources protected by the ten criteria….”  New England 
Land Associates, supra, at 19. 
 
 HTLP contends that the facts and Board precedent “mandate[ ] a conclusion 
that the Commission reviewed the potential impacts of 190 single-family homes in 
issuing LUP #4C0983 and approved the permit with the understanding that single-
family home construction would occur.”  Petition at 20. 
 
 In issuing the Permit for the Holbrook Road Subdivision, the Commission 
engaged in an analysis of the impacts that the houses anticipated for the 190 lots 
would cause to the ten criteria of 10 V.S.A. §6086(a).  The effects of the subdivision of 
the lots were considered not only within the context of carving up the parcel into 190 
separate pieces, but also in terms of the environmental impacts that would result from 
houses being built on the Subdivision’s 190 lots; indeed, the Commission’s Decision is 



Re:  HTLP Tabor Limited Partnership   
Declaratory Ruling #431  
Memorandum of Decision  
Page 14 
 
 
replete with Findings and Conclusions that reflect this consideration.  But, the question 
presented in this matter is whether such consideration, contemplation and review 
equates to approval.  Nowhere in the Permit are the houses actually approved; rather, 
HTLP’s argument is based on reading the Permit to give implicit approval.  Further, in 
light of the express prohibition stated in Condition 35, I cannot read approval of 
HTLP’s housing project into the Permit’s plain language; to do so would render 
Condition 35 irrelevant and meaningless, something that I must decline to do.  See, by 
analogy, In re Spring Brook Farm Foundation, Inc., 164 Vt. 282, 287 (1995) 
(construction that would render statute ineffective or irrational must be avoided); 
accord, In re McShinsky, 153 Vt. 586, 591 (1990); In re Crushed Rock, Inc., 150 Vt. 
613, 623 (1988); and see In re Munson Earth Moving Corp., 169 Vt. 455, 465 (1999) 
(when construing statute, it is presumed that language is inserted advisedly with intent 
that it be given meaning and force; surplusage is not assumed). 
 

5. the Commission’s failure to include a condition requiring an 
amendment to the permit for the construction of the houses 
indicates that the houses were authorized in the Permit  

 
 HTLP contends that, had the Commission intended that amendments be 
obtained for the construction of the houses on the 190 lots, it would have included in 
the Permit a condition that HTLP states appears in other Commission permits: "Prior 
to any construction associated with this project, the Permittees must obtain an 
amendment to Land Use Permit #4C0983."  The absence of such a condition, HTLP 
asserts, is evidence that the Commission considered the Permit to authorize the 
construction of the homes.  Petition at 17.   
 

But HTLP’s proposed language is itself problematic.  The Permit already 
authorized some construction at the Holbrook Road Subdivision site - - the golf course 
and the 40 multi-family residential units.  Certainly, a condition that required a permit 
amendment for “any construction associated with” the Subdivision would be 
superfluous; the Commission would not require an amendment for activities which it 
had  previously approved.  

 
Further, the Commission included Condition 35 in the Permit: "No further 

subdivision and/or development of any parcel of land approved herein shall be 
permitted without the written approval of the District Commission."  Here, where the 
construction of HTLP’s 26-unit development clearly falls within the ambit of Condition 
35, the absence of the language offered by HTLP is immaterial.  

 
6. the JO’s consideration of the 26 homes as a “development” in and 

of itself is in error 
 
 The JO notes that HTLP’s construction of the 26 homes on the Economou land 
is a “development” itself, independent of the Permit and whether such construction is a 
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“material change” from the Permit.  HTLP contends that the Coordinator confused the 
existence of a “housing project,” which triggers jurisdiction as a “development,” with 
the question of whether the construction of the “housing project” on the Holbrook Road 
Subdivision site constitutes a “material change.”  Again, HTLP argues that its 
construction of the 26 houses is not a material change because the houses are 
authorized by the Permit.   
 
 HTLP’s position is based, however, on a premise which I consider to be 
contrary to the plain language of the Permit.  And, as I note above, whether or not the 
houses might constitute a “material change” to the Permit is immaterial, because the 
construction of the 26 houses is, in and of itself, a “housing project” - and therefore a 
"development" - an activity that is specifically addressed in Condition 35. 
 

7. a 1998 Executive Officer Advisory Opinion precludes the 
Coordinator and the Board from requiring fees for the construction 
of HTLP’s 26 houses 

 
HTLP cites as authority for its argument that fees need not be paid for its 

Project the 1988 Executive Officer Advisory Opinion in the case of Fecteau 
Residential Inc., #88-157 (Nov. 8, 1988).  This Advisory Opinion concluded that the 
construction of houses within a subdivision does not require the payment of fees - 
even if the applicant constructs the houses - unless the applicant contemplates 
constructing a "housing project" at the time of the application.  Relevant sections of 
the Advisory Opinion read: 
 

The creation of the subdivision in this case by Fecteau Residential, Inc. 
was undertaken in a manner similar to the majority of subdivisions 
reviewed by district environmental commissions.  In most situations, 
applicants primarily create lots on which single-family dwellings are 
constructed at a later date.  Usually, the person creating the subdivision 
does not construct houses, although in some cases applicants will 
construct some or all of the dwellings. In the past, fees have been 
collected only for the individual lots and for the construction of 
associated infrastructure.  Fees have not been collected for the costs 
associated with the construction of the houses even if the houses were 
constructed by the original applicant. 
 
Despite the Act 250 staff discussion regarding the merits of requiring a 
fee for the construction of homes on lots in a subdivision if those homes 
will be constructed by the applicant for the subdivision, I believe that the 
past policy regarding fees for subdivisions is reasonable in this situation 
and should be continued, for several reasons.  The uncertainty at the 
time of the creation of the subdivision regarding the subsequent 
construction of houses would make collection of fees for this 
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construction extremely difficult.  Also, the subsequent house construction 
is not directly a part of the subdivision activity for which the permit is 
applied for.  A fee should be charged for the construction of single-family 
dwellings associated with a subdivision application when it is clear that 
the applicant is proposing a housing project with ten or more units which 
is in the form of a single-family residential subdivision.  Stated differently, 
if an applicant proposes a project that includes detailed plans of all of the 
dwellings to be constructed and it is clear that the residential units will be 
marketed as a unified housing project, then the project is more than just 
a subdivision and is actually a housing project.  Such a proposal would 
require a fee for the construction of all improvements, including the 
dwellings, just as a fee is required for the construction of condominium 
units. 

  
(Emphasis added) 
 
 HTLP contends that the instant case is precisely covered by the Fecteau 
Advisory Opinion and that no additional fees should be required for the houses.  In 
support of this argument, HTLP states: “In this case, there is no evidence, and JO #4-
190 cites none, which supports a conclusion that the applicants for LUP #4C0983 
contemplated a ‘housing project’ at the time of their application.”  Petition at 21.   
 
 It is indeed possible that, given the nature of their application, the Permittees 
contemplated only subdividing the land into 190 lots and selling such lots to individual 
buyers who would then independently construct houses on their separate lots.  Thus, 
a “housing project” was perhaps not a part of the Permittees’ intentions in 1996. 
 
 But the Fecteau Advisory Opinion notwithstanding, to ignore the fact that HTLP 
has now constructed a “housing project” on the Holbrook Road Subdivision site would 
lead to inequities within Act 250 and further might encourage some developers to 
structure projects to evade the payment of the application fees which are mandated by 
the legislature under 10 V.S.A. §6083a.  
 
 Consider three scenarios:   
 
 1) Developer A applies for and obtains an Act 250 permit to subdivide a 
parcel of land into 20 lots and to build a house on each lot.  
 
 2) Developer B applies for and obtains an Act 250 permit to subdivide a 
parcel of land into 20 lots.  One year, or one month, or one week later, he builds a 
house on each lot, which he then sells to individual buyers.     
 
 3) Developer C applies for and obtains an Act 250 permit to subdivide a 
parcel of land into 20 lots.  One year, or one month, or one week later, he sells all 20 
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lots to Developer D who builds a house on each lot, which he then sells to individual 
buyers. 13    
 
 Under Fecteau, Developer A pays a fee which reflects the number of 
subdivided lots created, the construction costs of the infrastructure to support those 
lots, and the construction costs of the houses.  The fee at the time of the initial 
application in this case was $4.25 for each $1000.00 of the first $15,000,000.00 of 
construction costs, and $50.00 per lot.  10 V.S.A. §6083a(a)(1) and( 2). 14  
 
 Also under Fecteau, however, Developers B and C pay a fee which reflects 
only the number of lots which they have created and their infrastructure costs; neither 
Developer B nor D pay a fee that reflects the cost of the homes that they build.  If the 
construction costs for an average house on these hypothetical projects is 
$200,000.00, then Developer A will pay $17,000.00 – $19,000.00  more in fees than 
will Developers B and D, merely because Developer A states his intentions to create a 
housing project (in addition to a subdivision) at the time of his application. 
 
 Were I to adopt the position espoused by HTLP in this case, I would be 
sanctioning disparate treatment for the construction and consideration of projects with 
identical environmental impacts, something which is not only inequitable, but also 
contrary to the purposes behind the assessment of fees.    
 
 Act 250 fees help to defray the administrative costs of processing applications.  
10 V.S.A. §6083a(a); Re: JCR Realty, Inc., Declaratory Ruling #426, Memorandum of 
Decision at 6 (May 7, 2004), citing In re Richard Roberts Group, Inc. et al., 161 Vt. 
618, 619 (1994) (administrative fees must be reasonably related to the cost of the 
governmental function).  As noted above, following Re: Construction Management, 
Inc., supra; Re: New England Land Associates, supra,  the Commission engaged in a 
thorough review of the Holbrook Road Subdivision, which considered the impact of the 
expected residential construction on the Subdivision’s 190 lots.  Act 250 has never 
been reimbursed for the costs associated with this review, and I see no reason to 
assess the fees established by statute in the Developer A scenario but not to assess 
them here. 

                                            
13  In both Scenarios 2 and 3, the assumption is that Developer B’s and Developer 
D’s construction meets the person, time, number of units, and proximity elements of a 
‘housing project,” as set forth in 10 V.S.A. §6001(3)(A)(iv) and Re: Green Mountain 
Habitat for Humanity, Inc., and Burlington Housing Authority, supra. 
 
14  These fees increased to $4.75 per thousand of construction costs and $100.00 
per lot on July 1, 2004.  Act No. 163, §26 (2003 Adj. Sess.) 
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8. the absence of a fee for each house cannot be equated with an 
absence of approval. 

 
 The Coordinator considered the absence of a specific fee for the construction of 
HTLP’s 26 single-family homes in the Holbrook Road Subdivision to be evidence that 
they were not approved: 
 

I could also argue that if the Permittees proposed the housing project 
and contemplated in the Commission’s review [sic], then they did not 
submit the correct application fee. Therefore, the application could not 
have been complete. Since we deemed the application complete, we did 
not require the application fee for the housing project at Greenbrier 
[Holbrook Road] and therefore we did not anticipate the project. 

 
Reconsidered Jurisdictional Opinion at 2 (Jan. 12, 2004). 
 
 HTLP argues that the Coordinator’s position is not justified because “The 
application form in effect at the time LUP #4C0983 was issued did not require the 
applicant to pay a fee based upon the construction costs for the single-family homes 
to be constructed.  Rather, the form in effect at the time stated that for a subdivision, 
the applicant was required to pay a fee of $50 for each lot and additional fees for 
‘Construction costs.’  However, ‘Construction costs’ were defined to ‘include only 
common facilities for subdivisions.’ ” Petition at 22; and see Petition Exhibit D.  HTLP 
notes that the applicant paid a fee for the subdivision, and the application was deemed 
complete.   
 
 HTLP is correct in its contention that once a Commission convenes a hearing 
on the merits of an application, the application is deemed to be complete, and the 
question of completeness, if not appealed, is final.  Id.  I do not view the issue 
presented by this matter as involving a question of “completeness,” however.  The 
question is not whether the application was complete, but, rather, what was the 
application for?  And what did the Commission approve? 15   
 
 Here, as noted above, HTLP contends that the applicants for the Permit did not 
apply for a “housing project.”   Rather, the applicants sought a permit for a 
“subdivision.”   See Petition at 21, and the discussion at page 12, supra.  Thus, it must 
follow that the Commission could not have approved a “housing project.”  But that is 
what HTLP has built at the Holbrook Road site.  It is irrelevant to the instant case that 
                                            
15  I also do not find convincing HTLP’s contention that it paid impact and 
municipal building permit and water and sewer hook-up fees to the City of South 
Burlington.  The issue here is whether fees are owed to Act 250. 
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the 1996 application for the subdivision may have been accepted as complete at the 
time that it was filed; the acceptance of an application as complete for one stated 
purpose does not equate to the issuance of a permit for another, different activity 
which occurs on the site at a later date. 
 

9.  the Board cannot require a permit amendment and fees for the 
Project but not require amendments and fees for the construction 
of homes on the Holbrook Road Subdivision by individual lot 
owners 

 
 HTLP argues that, if the Board requires a permit amendment and the payment 
of application fees for HTLP’s construction of its 26 houses, then “additional fees and 
additional review would be triggered any time one person constructed ten or more 
houses in an approved subdivision, but would not be required if all 190 single-family 
homes were constructed by numerous persons provided that no one person built more 
than nine homes.”  Petition at 19.  HTLP notes that such a result would be “irrational, 
inequitable and unsupported by any authority.” 

 
Further, citing the existence of  “107 fully developed subdivisions in Chittenden 

County alone,” 16 HTLP raises the specter that, if permit amendments are required, 
there will be “thousands of homeowners” in violation of Act 250, finding it “difficult, if 
not impossible, to refinance or sell their homes,” and “liable for millions of dollars in 
fees.”   Petition at 6.  “Such a ruling,” HTLP states, “will create a title crisis of 
unheralded proportions.”  Id. 17 

 
 Current practice is that, when a permittee obtains a Land Use Permit for a 
subdivision and then sells lots to other, unrelated people, who then build houses on 
those lots, the Commission does not assess fees from the permittee.  There are two 
possible reasons for this practice: first, because the permittee is not engaged in the 
home construction, there is no basis to assess fees for such construction; and second, 
because such fees are based on construction costs, 10 V.S.A. §6083a(a)(1), which 
                                            
16  HTLP does not specifically identify the 107 referenced subdivisions, nor does it 
claim that the circumstances surrounding those subdivisions are similar to the one 
presented here.  As far as the Board is aware, in the referenced subdivisions, the 
original applicants may have paid fees for the construction of some or all of the 
houses on the subdivided lots. 
 
17  I have some concern that the majority’s decision in this matter may be in 
reaction to HTLP’s Chicken Little prophecy that the title skies will fall if permit 
amendments and the payment of fees are required for HTLP’s Project.  I note that the 
same dire predictions might have accompanied the Vermont Supreme Court’s 
decision in Bianchi v. Lorenz, 166 Vt. 555 (1997), but that did not stop the Court from 
applying the law as it was required to do. 
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are not known at the time the original subdivision application is reviewed by the 
Commission, they cannot be charged at the time of the initial review.   
 
  It is also current Commission practice, however, not to require permit 
amendments or fees for the construction of such houses as they are built by individual 
lot owners.   I believe that this practice is wrong; there is simply no logic behind a 
system that assesses fees when developer proposes a housing project in his original 
application but does not assess such fees when a developer proposes a subdivision 
which will be populated by more than nine houses. 

 
 C. Summary and Conclusion 
 
 The Commission, in issuing the Permit for the Holbrook Road Subdivision, 
engaged in a fairly detailed analysis of the impacts that the houses and their 
occupants would have on the Act 250 ten criteria.  There is also no question that the 
applicants for the Holbrook Road Subdivision only paid a fee of $50.00 per lot and 
fees for the infrastructure to support those lots. 
 
 The question is whether the Commission’s consideration in the Permit and 
Decision of the impacts of the houses to be built means that no further fees and no 
amendment applications are required when the construction of the 26 houses occurs.  
I must answer this question in the negative and require permit amendments and 
permit fees for the HTLP’s 26-house Project.  
 
 
 
 
 
 
 


