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Corrections have been made to the Procedural History section, as requested by
Petitioner in its supplemental filing on the party status issue.

 VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: Dennis Demers and Declaratory Ruling Request # 429
NE Central Railroad

MEMORANDUM OF DECISION ON PARTY STATUS

Dennis Demers (Petitioner) filed this Declaratory Ruling request concerning
a proposed development that is the subject of Land Use Permit Application
#4C0510-4 (Dash 4 Application), which includes the construction of a 7,200-
square-foot cold storage building, 800 feet of railroad siding, a loading and
maintenance facility with a conveyor belt and a 20-by-10-foot loading pit, and
approximately 500 feet of underground power line, located off of Route 2A on Rail
Park Road in Colchester, Vermont (Project).  This Memorandum of Decision
addresses the petition for party status filed by Thomas Gabert and Vicki Gabert. 
As set forth below, the Board grants the petition in part and defers decision on
part of the petition pending resolution of the merits issue.

I. Procedural History*

On November 21, 2003, the District 4 Environmental Commission
Coordinator (Coordinator) issued Jurisdictional Opinion #4-189 (JO) in which she
determined that the property owners on the north side of the NE Central Railroad
property were adjoining property owners who must be given notice and an
opportunity to request a hearing, and that the District 4 Environmental
Commission (Commission) has jurisdiction to reconvene a hearing on the Dash 4
Application, pursuant to 10 V.S.A. Ch. 151 (Act 250).

On December 17, 2003, Petitioner filed a request for reconsideration with
the Coordinator.  On December 23, 2003, the Coordinator issued a decision on
the reconsideration request (Reconsidered JO) holding that the Commission has
authority to and jurisdiction to reconvene the hearing on the Dash 4 Application,
and that the property owners adjoining both the Demers property and the railroad
property are entitled to notice.

On January 20, 2004, Petitioner filed a Petition for Declaratory Ruling with
the Environmental Board (Board), appealing the JO pursuant to 10 V.S.A. §
6007(c).  Petitioner contends that the Project does not require an Act 250 permit
and that Act 250 jurisdiction over the Project is preempted by the Interstate
Commerce Commission Termination Act, 49 U.S.C. §§ 10101-16106. 

On March 4, 2004, Board Chair Patricia Moulton Powden convened a
Prehearing Conference.  The sole participant was the Petitioner’s counsel,
Joseph F. Cahill, Jr., Esq.  Thomas Gabert and Vicki Gabert did not attend but
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notified the Board of their intent to participate by filing a petition for party status on
February 12, 2004.  This petition had not been served on the parties as of the
time of the prehearing conference, so a copy was provided to Mr. Cahill.

On March 11, 2004, Petitioner filed a memorandum in opposition to the
petition of Thomas and Vicky Gabert for Party Status.  

The Board deliberated on March 17, 2004 and issued a Memorandum of
Decision on March 19, 2004 requesting additional information from the parties. 
After the parties submitted additional information, the Board deliberated again on
April 21, 2004.

II. PRELIMINARY ISSUE

The issue before the Board is whether Neighbors should be granted party
status pursuant to EBR 14(A)(5) or EBR 14(A)(6), or both.

III.  DISCUSSION

A.  Party Status, Generally

The Board hears appeals from party status determinations de novo,
applying the standards for party status set forth in EBR 14.  Re:  Old Vermonter
Wood Products and Richard Atwood, #5W1305-EB, Memorandum of Decision at
2 (Feb. 3, 1999)(citing Re: Cabot Creamery Cooperative, Inc., #5W0870-13-EB,
Memorandum of Decision at 3 (Dec. 23, 1992)); see Also, Re: Northeast
Cooperatives And L & S Associates, #2W0434-11-EB, Memorandum of Decision
at 2 (Jan. 29, 1999)(citing Re: Pico Peak Ski Resort, Inc., # 1R0265-12-EB,
Findings of Fact, Conclusions of Law, and Order at 9 (March 2, 1995); Re: St.
Albans Group and Wal*Mart Stores, Inc., # 6F0471-EB, Memorandum of Decision
(April 15, 1994)); Re:  Gary Savoie d/b/a WLPL and Eleanor Bemis, #2W0991-
EB, Findings of Fact, Conclusions of Law, and Order at 7 (Oct. 11, 1995)).  The
merits issue in this case concerns whether owners of property adjoining the NE
Central Railroad property are considered “adjoining property owners” for this
Project.  Although the merits issue in a declaratory ruling proceeding is generally
jurisdictional or procedural, rather than a determination of compliance with the Act
250 criteria, the party status standards under EBR 14 apply.

B.  EBR 14(A)(6), Interested Parties

In their petition for party status, Neighbors claim that the Project “will cause
excessive noise and vibration to our primary residence [and that it] will alter the
essential character of the neighborhood and impair the use of the adjoining
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residential property.”  This could raise issues under Criterion 8 (aesthetics), and, if
the noise causes adverse health effects, Criterion 1(air).  It is clear from
Neighbors’ supplemental filings that this Project is in very close proximity to, and
very visible from, Neighbors’ residence.  Petitioner does not dispute that
Neighbors have an interest in the Project under the criteria.  Instead, Petitioner
argues that it is not enough to show an interest under an Act 250 criterion that
may be directly affected by the Project, because this is a declaratory ruling
proceeding not a permit appeal.  As set forth below, a showing of an interest
under any Act 250 criterion that may be affected by the project is sufficient to
support party status under EBR 14(A)(6), even in a declaratory ruling proceeding.

The rule governing non-adjoining interested parties, EBR 14(A)(6), does
not set a different standard for declaratory ruling proceedings than for Act 250
appeals.  The requisite interest under the rule is an interest under any Act 250
criterion.  EBR 14(A)(6).  Petitioner is technically correct that the outcome of this
declaratory ruling proceeding concerns the Commission’s jurisdiction and
authority to reconvene a hearing, not the merits of the Project under the Act 250
criteria.  However, it is the merits under the Act 250 criteria that Act 250 ultimately
protects. 

The current interested party rule, EBR 14(A)(6), provides party status to: 
“Any person who demonstrates an interest under any of the criteria listed at 10
V.S.A. Section 6086(a) which may be directly affected by the outcome of the
proceeding.”  Under Petitioner’s reading of the rule, there could be no EBR
14(A)(6) “interested” party in a declaratory ruling proceeding because declaratory
rulings concern jurisdictional and procedural determinations rather than
determinations on the merits of the criteria.  To apply the rule in this manner
would require that the Board inquire into matters unrelated to the Act 250 criteria
in declaratory ruling party status proceedings and could, as here, result in denial
of party status to persons with Act 250 interests directly at stake.  Moreover, as
set forth above, the plain language of the rule requires the Board to review the
petition for interests under the Act 250 criteria.  A person seeking interested party
status, whether an adjoiner or not, must continue to show an interest under an Act
250 criterion, whether the proceeding is a declaratory ruling or a permit appeal.

The Board rejected a similar argument under the previous version of the
party status rules at issue here, and held that the relevant inquiry in a DR is
whether the person has an interest under any Act 250 criterion that may be
affected by the project.  See, Re: Catamount Slate, Inc., d/b/a Reed Family Slate
Products, and Fred and Suellen Reed, Declaratory Ruling #389, Memorandum of
Decision at 11-12 (Jun. 29, 2001)(Board looks to whether party may be affected
under Act 250 criteria, rather than under jurisdictional determination, to decide
party status in declaratory ruling proceeding); see also, Re:  GHL Construction,
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Inc. and PAK Construction, Inc., #2S1124-EB, Declaratory Ruling #396,
Memorandum of Decision at 3 (Jul. 5, 2001)(holding that the plain language of
EBR 14(A)(5) requires that the Board look for possible impacts under one or more
Act 250 criteria in determining party status, even where the sole merits issue is
jurisdictional and the Board will not be reviewing a proposed development for
compliance with Act 250 criteria).  

Although declaratory rulings involve procedural and jurisdictional matters, it
is appropriate to grant interested party status to those persons who may be
directly affected by the project under an Act 250 criterion.  Accordingly, 
Neighbors’ claim of direct, adverse aesthetic and/or air effects from the Project
are sufficient to warrant party status under EBR 14(A)(6). 

C.  EBR 14(A)(5), Adjoining Property Owners

The preceding discussion, concerning what type of interest is sufficient to
support party status under EBR 14(A)(6), applies with equal force here.  The rule
governing party status for adjoining property owners, EBR 14(A)(5), provides
party status to “[a]ny adjoining property owner who demonstrates a property
interest under any of the criteria listed at 10 V.S.A. Section 6086(a) which may be
directly affected by the outcome of the proceeding.”  EBR 14(A)(5).  A direct
interest under 14(A)(6) is sufficient to establish party status under (A)(5), provided
it affects Neighbors’ property.  

Neighbors claim that their property is affected by the “excessive noise and
vibration,” so Neighbors have shown the requisite interest.  Moreover, the
supplemental information provided by Neighbors clearly establishes that they
adjoin the portion of the Project tract owned by the New England Central Railroad. 
The remaining question under EBR 14(A)(5) is whether the railroad-owned
property is involved land for purposes of notice and party status under Act 250.  

Petitioner argues that Neighbors cannot be adjoining property owners
because Act 250 jurisdiction over railroad property is preempted by the Interstate
Commerce Commission Termination Act, 49 U.S.C. §§ 10101-16106 (ICCTA).  In
effect, Petitioner argues that the railroad property is not involved land.  This is
also Petitioner’s argument on the merits issue – that Act 250 jurisdiction over the
railroad-owned portion of the Project tract is preempted by the ICCTA.  

It would be inappropriate to rule on this part of the preliminary issue before
considering the merits of this case.  Neighbors have shown the requisite interest
and that they adjoin the portion of the Project tract owned by the railroad.  The
Board defers decision on whether that portion of the Project tract is involved land
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for purposes of notice and party status under Act 250 until the merits issue is
resolved. 

IV.  ORDER

1. Thomas Gabert and Vicki Gabert are granted party status pursuant
to EBR 14(A)(6).  

2. Decision on the petition under EBR 14(A)(5) is deferred pending
resolution of the merits issue in this case.

DATED at Montpelier, Vermont this 26th day of April, 2004.

ENVIRONMENTAL BOARD

_/s/Patricia Moulton Powden___
Patricia Moulton Powden, Chair
Patricia Nowak
Alice Olenick
Richard C. Pembroke, Sr.
Jean Richardson
Christopher D. Roy 


