
 VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Greater Upper Valley Solid Declaratory Ruling Request #418
Waste Management District

        MEMORANDUM OF DECISION

Greater Upper Valley Solid Waste Management District (Petitioner) filed a
Petition for Declaratory Ruling with the Environmental Board (Board), appealing
the Jurisdictional Opinion issued on December 16, 2002. (JO). 

I. PROCEDURAL SUMMARY

On December 16, 2002 the District #3 Environmental Commission
Coordinator (Coordinator) issued the JO where she determined that Land Use
Application #3W0711-3 GUVSWMD/Hartland for a landfill (Project) was
incomplete.

On January 13, 2003, Petitioner filed a Petition for Declaratory Ruling with
the Board, appealing the JO.  The Petitioner contends that the application is
complete by relying on positive Findings of Facts, & Conclusions of Law on
certain Criteria from a prior decision issued by the District #3 Environmental
Commission (Commission) on September 11, 1998, concerning the Project. 

On February 21, 2003, Board Chair Patricia Moulton Powden convened a
prehearing conference and on February 28, 2003 she issued a Prehearing
Conference Report and Order.

On April 16, 2003 the Board deliberated.

II. DISCUSSION

On September 11, 1998, the Petitioner was denied a permit by the
Commission based on failure to comply with Criteria 9(K) and 10. The Petitioner
received affirmative findings of fact that supported positive conclusions of law on
all other Criteria. 

The Petitioner appealed the Commission’s decision to the Waste Facility
Panel on Criteria 5, 9(K) and 10. The Town of Hartford cross-appealed the
decision. Ultimately, the parties reached a settlement and submitted a Motion to
Accept the Settlement Agreement to the Waste Facility Panel. 

The Waste Facility Panel remanded the case back to the Commission to
consider the impacts of the settlement agreement on the relevant Criteria. The
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Waste Facility Panel based its decision in part on the fact that the Petitioner
acknowledged that additional permit conditions may be necessary on Criteria 1,
1(B), 1(E), 2, 3, 4, 7, 8, 8(A), 9(D), 9(E), and 9(F). 

After several years, the Petitioner submitted an amendment to the
application to the Commission. The Petitioner specifically pointed out that this is
not a new application.

The Coordinator issued the JO holding that the application was incomplete
because it did not address all Criteria. The Coordinator based her opinion on the
fact that the original permit application was denied and the Petitioner did not
request reconsideration pursuant to EBR 31(B) within 6 months. 

In the Prehearing Conference Report and Order, the issue was stated as
follows:

Whether Petitioner can rely upon the Commission’s positive findings of
fact and conclusions of law from a decision issued on September 11,
1998, that are unaffected by the changes to the Project.

A. EBR 31(B)

The Petitioner first argues that EBR 31(B) is inapplicable since the Waste
Facility Panel did not deny the permit. The Petitioner continues that the Waste
Facility Panel remanded Petitioner’s appeal to the Commission and the Petitioner
is still following through on the remand. 

EBR 31(B) reads as follows:

  Application for reconsideration of permit denial.

       (1)  Procedure.  An applicant for a permit which has been denied by the
board or district commission may, within six months of the date of that
decision, apply to the district commission for reconsideration of the
application.  The applicant for reconsideration shall certify by affidavit in
the application that notice and copies of the application have been
forwarded to all parties of record, and that the deficiencies in the
application which were the basis of the permit denial have been corrected. 
The district commission shall hold a new hearing upon 25 days notice to
the parties.  The hearing shall be held within 40 days of receipt of the
request for reconsideration which has been deemed complete. 
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       (2)  Scope of review.  The district commission may, but need not necessarily,
limit its scope of review to those aspects of the project or application which
have been modified to correct deficiencies noted in the prior permit
decision.  The findings of the board or district commission in the original
permit proceeding shall be entitled to a presumption of validity in the
reconsideration proceeding, insofar as those findings are not affected by
proposed modifications in the project.  However,  those presumptions may
be rebutted by the district commission or by any party upon a showing that
the circumstances of the application have changed, or upon a review of
evidence not previously presented. 

The Petitioner is correct that it is not requesting reconsideration of the
Commission’s denial of the original permit application. That opportunity expired 6
months after September 11, 1998. The Project has changed as a result of a
settlement agreement and the Petitioner is now requesting that certain findings
and conclusions from the Commission’s September 11, 1998 decision be upheld.
Therefore,  EBR 31(B) is inapplicable.

B. Scope of the Appeal and Collateral Estoppel

The Petitioner next argues that pursuant to EBR 40 (E), the scope of the
appeal is limited to the “errors and issues assigned by the appellant and any
cross-appellant unless substantial inequity or injustice would result from such
limitation.” Petitioner continues that only Criteria 5, 9(K), and 10 were on appeal
before the Waste Facility Panel and that the doctrine of collateral estoppel
precludes the relitigation of the Criteria on which it had already received positive
findings of fact and conclusions of law.

 The doctrine of collateral estoppel, also known as "issue preclusion," bars
"the subsequent relitigation of an issue which was actually litigated and decided
in a prior case between the parties resulting in a final judgment on the merits,
where that issue was necessary to the resolution of the action."  Berlin
Convalescent Center v. Stoneman, 159 Vt. 53, 56 (1992), quoting, American
Trucking Ass'ns v. Conway, 152 Vt. 363, 370 (1989).  The Vermont Supreme
Court has held that collateral estoppel is appropriate where:

(1) [i]t is asserted against one who was a party or in privity
with a party in the earlier action;  (2) the issue was resolved by a
final judgment on the merits;  (3) the issue is the same as one
raised in the later action;  (4) there was a full and fair opportunity to
litigate the issue in the earlier action; and (5) applying preclusion in
the later action is fair.
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Cold Springs Farm Development, Inc. v. Ball, 163 Vt. 466, 469 (1995), quoting
Trepanier v. Getting Organized, Inc., 155 Vt. 259, 265 (1990).

The Petitioner’s collateral estoppel argument fails because the Petitioner
is attempting to use it against the Commission or the Board and the Commission
or the Board were not parties to the prior proceeding. In the case of Re: Dominic
A. Cersosimo and Dominic A. Cersosimo Trustee and Cersosimo Industries, Inc.,
#2W0813-3(Revised)-EB, Findings of Fact, Conclusions of Law, and Order (Apr.
19, 2001) the Board denied a similar attempt to use the doctrine of collateral
estoppel.

First, the doctrine may only be asserted against "one who was a party or
in privity with a party in the earlier action." The Permittees make a novel
argument in  this regard; they argue that the State (in the body of the
Commission) was a "party" to the Original Permit and, as no other party
has appeared in the present case, the Board (as an agency of the State)
is a "party" to this proceeding, apparently by default. They cite no authority
for this proposition, and they fail to recognize that the State, in the person
of various State agencies, is authorized to appear as a party before the
Commissions and the Board. See 10 V.S.A. §6085(c)(1), referring to 10
V.S.A. §6084(a); and see EBR 14(A)(4). The Board therefore concludes
that neither the Commissions nor the Board are "parties" to their
decisions, as that term is used within the context of collateral estoppel. 

Id. at 18.

C. Law of the Case Doctrine

The Commission’s prior findings of fact that supported affirmative
conclusions of law on certain Criteria are the law of the case. The law of the case
doctrine holds that "when a court decides upon a rule of law, that decision should
continue to govern the same issues in subsequent stages in the same case."
Morriseau v. Fayette, 164 Vt. 358, 364, 670 A.2d 820, 824 (1995)(quoting
Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 816, 108 S.Ct.
2166, 2177, 100 L.Ed.2d 811 (1988)). See also, Coty v. Ramsey Associates,
Inc., 154 Vt. 168, 171 (1990)("if all questions are to be regarded as still open for
discussion and revision in the same cause, there would be no end to the litigation
until the ability of the parties or the ingenuity of their counsel were exhausted").

The Vermont Supreme Court stated that an adjudicator may depart from
the law of the case "in a proper case.” Morriseau, 164 Vt. at 364, 670 A.2d at
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824. As the Supreme Court noted, the doctrine is only intended to prevent
relitigation of  the same issues in subsequent stages in the same case.

Therefore, in this appeal the law of the case doctrine and thus, the
Commission’s earlier findings and conclusions, would not apply when the facts or
circumstances have changed. First, as discussed in the Chair’s Preliminary
Ruling remanding the case and as acknowledged by the Petitioner, the
settlement agreement altered the original proposed project in ways that may
impact Criteria other than those appealed. Greater Upper Valley Solid Waste
Management District #3W0711-3-WFP Chair’s Preliminary Ruling at 3 (Oct. 15,
1999). In the case of Re: Ray G. & Lynda J. Colton, Land Use Permit Application
#3W0405-5(Revised)-EB, Docket #804, Memorandum of Decision and Remand
Order (Oct. 2, 2002), the Board remanded a proposed settlement to an appeal
back to the district commission and instructed it to review any new impacts or
impacts to new parties.

However, when a project is changed on appeal and the changes may
create impacts to new parties or new impacts on Criteria not at issue
before the Board, the matter should be remanded back to the district
commission. Spear Street Associates, #4C0489-1-EB Memorandum of
Decision at 4. (Apr. 4, 1984). Even if the changes to the project are a
result of a settlement agreement, the district commission should review
any increase in the project’s impacts or impacts to new parties. When a
case is remanded, the district commission can determine whether it is
necessary to hold a new hearing to review the impacts of the project under
the settlement agreement and provide notice to potential parties who may
now be impacted by the project.

Id. at 3.

Therefore, any new impacts or impacts to new parties due to the changes
to the project in the settlement agreement require review even if the Commission
had previously made findings of facts that supported affirmative conclusions of
law. 

Second, projects are judged based on the circumstances as they exist at
the time the review occurs. If circumstances have changed, it would be
appropriate for the Commission to review the Criteria governing the changed
circumstances. In the case of Re: Homestead Design, Inc, #4C0468-1-EB,
Findings of Fact, Conclusions of Law, and Order at 5 (Sep. 16, 1990), in the
context of a construction completion deadline request, the Board required the
applicants to file information concerning the changes in circumstances that had
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occurred subsequent to a previous approval. Likewise, in the instant case, the
Commission can require the Petitioner to file information on any Criteria where
the circumstances may have changed.

In sum, the Petitioner may rely upon the Commission’s findings of facts
and conclusions of law from the September 11, 1998 decision except that the
Commission should review Criteria 5, 9(K) and 10, any issues raised in the
Waste Facility Panel’s remand order, any new impacts to Criteria or new parties
as a result of the settlement agreement, and any Criteria where the
circumstances surrounding the Project may have changed. The Board
encourages the Commission to identify the additional Criteria that require review
in a prehearing conference which will inform all parties of the Criteria under
review.

III. ORDER

The case is remanded back to the Commission for further review
consistent with this Memorandum of Decision.

Dated at Montpelier, Vermont this 13th day of May, 2003.

ENVIRONMENTAL BOARD
            

                                                /s/Patricia Moulton Powden         
                                                                 Patricia Moulton Powden, Chair
                                                                 Rebecca J. Day                            

                                                      George Holland
                                                                 Patricia Nowak
                                                                 Alice Olenick
                                                                 Richard C. Pembroke, Sr.
                                                                 Jean Richardson
                                                                 Christopher Roy


