
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: Central Vermont Public Service Corporation Declaratory Ruling #412

Remand Order

This proceeding involves a Petition (Petition) for a Declaratory Ruling (DR) filed
with the Environmental Board (Board) by the Central Vermont Public Service Corporation
(CVPS) from a Jurisdictional Opinion asserting jurisdiction pursuant to 10 V.S.A. Ch.
151 (Act 250) over the construction of an electric utility line.

I. Procedural History

On July 22, 2002, the District #2 Environmental Commission Coordinator
(Coordinator) issued Jurisdictional Opinion #2-164, finding Act 250 jurisdiction over a
proposed 3,000+ foot electric utility line extension to be constructed by CVPS in the
Town of West Windsor, Vermont (Project).

On August 5, 2002, CVPS filed its Petition with the Board.  In its Petition, CVPS
did not contest the Coordinator’s conclusion that jurisdiction exists over the Project
because a part of the Project is located in primary agricultural soils.   However, CVPS
did contend that a separate ground for finding jurisdiction asserted by the Coordinator –
that the Project is located on a tract of land which contains a wetland – was in error.

On September 5, 2002, the Coordinator, having considered the arguments raised
by CVPS in its Petition, issued Jurisdictional Opinion #2-164 (Revised) in which she
deleted all references to the wetland as a basis for jurisdiction.

On September 10, 2002, CVPS filed a letter requesting that the Petition be
dismissed, stating, “The issuance of a revised Jurisdictional Opinion by the District
Coordinator has obviated the need for the Declaratory Ruling, and CVPS wishes to
withdraw its petition of August 2.  We accept the analysis and conclusions of the revised
opinion and will proceed accordingly.”

II. Discussion

The Board and District Commissions are charged to protect and conserve the
lands and environment of the state.  1969 Vt. Laws, No. 250 §1 (Adj. Sess.). An
administrative agency has discretion to reject a withdrawal or dismissal of an appeal if it
would prejudice the public interest that the agency is charged to protect.  Ronald L.
Saldi, #5W1088-1-EB, Memorandum of Decision at 3 (Oct. 1, 1996); and see Rockwell
Park Associates and Bruce J. Levinsky, #5W0772-5-EB, Dismissal Order (Feb. 17,
1994); H.A. Manosh Corp., Declaratory Ruling #247 (Dec. 13, 1991).
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Allowing withdrawal of the appeal in this matter, with the result that jurisdiction
over the Project exists, will not prejudice the public interest that the Board is charged to
protect.  The Project will be subject to Act 250 jurisdiction and thereby the interests of
the public will be protected. See, Mark Frohman and Christopher Sellers, #5W1303-EB,
Dismissal Order (April 20, 2000); and see CVPS Corporation/Roxbury, Declaratory
Ruling Request #373, Memorandum of Decision (May 27, 1999) (concession of
jurisdiction over project moots Declaratory Ruling petition).

The Board, however, is cognizant of the fact that, as a result of CVPS’s filing of
its  Petition, the Coordinator lacked jurisdiction to issue Jurisdictional Opinion #2-164
(Revised).  See Kotz v. Kotz, 134 Vt. 38 (1975).  Were the Board to simply dismiss this
case, there could be some question as to whether the revised Jurisdictional Opinion
would have any force or effect, thereby leaving CVPS in a state of legal limbo.
Therefore, the Board will treat CVPS’s withdrawal request as a request for a remand of
this matter to the Coordinator, thereby vesting her with the jurisdiction to issue a new
jurisdictional opinion, with the expectation that she will merely reissue Jurisdictional
Opinion #2-164 (Revised).

The Board realizes that the interests of judicial economy and efficiency may not
be particularly well served by a remand instead of a dismissal, but it is also aware that
time is not of the essence here, as CVPS concedes jurisdiction over the Project
because it is partly located in primary agricultural soils. The Board believes that, in this
matter, adherence to the principles espoused in the Kotz decision is of greater
importance than speed.

III. Order

This matter is remanded to the District #2 Environmental Commission
Coordinator for the issuance of a jurisdictional opinion.

Dated at Montpelier, Vermont this 19th day of September 2002.
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