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Under 3 V.S.A. § 810(4), notice may be taken of judicially cognizable facts in
contested cases.  In addition, "[t]he rules of evidence as applied in civil cases . . .

 VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

RE: Rutland Gas & Oil Co. Declaratory Ruling
d/b/a Rutland Fuel Company Request #410

DISMISSAL ORDER

This Dismissal Order dismisses the above matter and sends it back to the
District #1 Environmental Commission for further consideration.

I. PROCEDURAL SUMMARY

On May 14, 2002, the District #1 Environmental Commission Coordinator
(Coordinator) William Burke issued a Jurisdictional Opinion (JO) in which he
determined that the Rutland Gas & Oil Co. d/b/a Rutland Fuel Company’s
(Petitioner) amendment application to convert an Arby’s restaurant to a diner and
post construction approval of muffler/glass repair building located on 0.96 acres with
two buildings on the northwesterly side of Woodstock Avenue (US Route 4)
opposite Gleason Road in the Town of Rutland (Project) was incomplete.

On June 11, 2002, Petitioner filed a Petition for Declaratory Ruling with the
Environmental Board (Board), appealing the JO.  The petition for declaratory ruling
was filed pursuant to 10 V.S.A. § 6007(c) and Environmental Board Rule (EBR) 3. 
Although the Petitioner filed an application for an amendment, the Petitioner now
contends that the Project does not require an Act 250 permit. 

On July 10, 2002, the Chair issued a Proposed Dismissal Order.

On July 17, 2002, the Petitioner filed a Request for Oral Argument and
Clarification of the Chair’s Proposed Dismissal Order.

II. DISCUSSION

Pursuant to EBR 16, the Chair usually holds a prehearing conference to
expedite the proceedings. During the prehearing conference the Chair typically
clarifies the issues in controversy, has the parties identify witnesses, and obtains
stipulations from the parties, if appropriate. In the instant case, the Chair believes
that holding a prehearing conference will not expedite the proceeding. 

In fact, as explained in detail below, the Chair has determined that it would
be most expeditious to send this matter back to the District #1 Environmental
Commission (Commission) instead of holding a hearing before the Board. In light of 
the unusual history of this case, the Chair takes official notice of the official file for
Declaratory Ruling Request #410 in order to support her ruling.1 
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shall be followed" in contested cases before administrative bodies.  Id. § 810(1). 
Pursuant to the Vermont Rules of Evidence, "[a] judicially noticed fact must be
one not subject to reasonable dispute in that it is . . . capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be
questioned."  V.R.E. 201(b); See In re Handy, 144 Vt. 610, 612 (1984).  

2 The Chair notes that the Petitioner requested oral argument or clarification
of the proposed dismissal order. The Chair has clarified the dismissal
order to reflect that the EBR in effect at the time the petition was filed
should apply. To the extent that the Petitioner still objects to the Dismissal
Order, it can file a Motion to Alter.

Lorenzo and Pamela Carrara applied for an Act 250 permit to build a
restaurant on a 1.19 acre plot in Rutland. On October 9, 1985, the Commission
issued Land Use Permit #1R0573 (Permit) which contained a condition that the
Carrara’s believed as a practical matter prevented development.

The Commission denied the Carraras’ motion to alter. A few years later the
Carraras applied for a permit amendment. The Carraras also explored the
possibility of selling a portion of the plot and developing a less than one acre plot.
On July 10, 1989, the former Coordinator Anthony Stout issued Advisory Opinion 1-
123 which stated that the construction of a restaurant on a .96 acre parcel would not
require an Act 250 permit. On July 12, 1989, the Carraras sent a letter to the
Commission informing it that they wished to abandon the Permit and amendment
request.

On July 17, 1989, Coordinator Stout issued a memo to the parties informing
them that the Carraras requested that the amendment application be withdrawn and
the Permit voided. In the same memo Coordinator Stout canceled the hearing on
the amendment application and stated that this case is closed. This memo was
recorded in the Land Records of the Town of Rutland on May 19, 1997.

During 1989, the Carraras sold a .23 acre parcel to L. Esposito, the adjoining
landowner to the east. The Carraras then built the restaurant on the .96 acre parcel.
The Petitioner in this declaratory ruling ultimately purchased the .96 acre parcel.
This matter has resurfaced because potential lessees have been informed that an
amendment is necessary since the Permit on the 1.19 acre parcel is still valid. The
Petitioner submitted an amendment application and through the JO was informed
that the application was incomplete. Petitioner then filed this declaratory ruling
challenging Act 250 jurisdiction over the .96 acre plot. 

This matter likely turns on the resolution of the petition to abandon the
Permit. Petitions to abandon a permit are governed by EBR 38(B). Petitioner’s
Request for Oral Argument and Clarification of the Chair’s Proposed Dismissal
Order correctly points out that the current version of EBR 38(B) was not in effect in
July of 1989 when the petition to abandon was filed.2 The determination of whether
the Permit was abandoned should be governed by the EBR in effect at the time the
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3 The Commission should apply EBR 38(B) and any other applicable rule in
effect at the time the petition for abandonment was filed.

petition was filed.

Regardless, the Carraras’ petition for abandonment was not treated by the
Commission according to EBR 38(B). Instead of a contested proceeding before the
Commission,  Coordinator Stout issued a memo to the parties declaring the case
closed. It is not clear from the official Commission file if the Commission ever took
any action on the petition for abandonment pursuant to EBR 38(B). Although EBR
38(B) does not require that a hearing be held to abandon a permit, it does require
action from the Commission rather than the Coordinator.

Given the fact that the Carraras, as permittees, were seeking to abandon the
Permit, it is doubtful there would have been any opposition to their petition. It also
appears that since the Permit was issued on October 9, 1985 and the petition to
abandon was filed on July 12, 1989, if no construction had occurred then sufficient
time had passed for the Permit to be abandoned. 

However, pursuant to EBR 38(B)(2), the Commission should decide the
abandonment question since it retains jurisdiction over the Permit. Therefore, the
Chair dismisses the matter without prejudice and sends the case back to the
Commission to resolve the abandonment issue.3 Should the Commission deny the
petition for abandonment, then Petitioner may either appeal the denial of the
abandonment petition or re-file the declaratory ruling request contesting the
completeness of the permit amendment application without paying a second filing
fee. If the Commission grants the petition to abandon the Permit and the Petitioner
withdraws its amendment application before the Commission, the JO would be
moot.

III. ORDER

1. The Chair takes official notice of the official files kept by the Board in
this matter as stated above in Section II, Discussion.

2. This Petition for Declaratory Ruling is dismissed.
 

Dated at Montpelier, Vermont this 19th day of July, 2002.

ENVIRONMENTAL BOARD
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_/s/Marcy Harding_____________
Marcy Harding, Chair 


