
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: Real J. Audet and Joe Audet Auto Declaratory Ruling #409
and Truck Sales, Inc.

Findings of Fact, Conclusions of Law, and Order

This proceeding involves a Petition (Petition) for a Declaratory Ruling (DR) filed
by Real J. Audet from a Jurisdictional Opinion asserting jurisdiction pursuant to 10
V.S.A. Ch. 151 (Act 250) over certain tracts of land in the Town of Worcester, Vermont.

I. Procedural History

On February 5, 2002, the District #5 Environmental Commission Assistant
Coordinator (Coordinator) issued Jurisdictional Opinion #5-01-9 in which she
determined that four1 parcels of land in Worcester are subject to Act 250 jurisdiction.

On March 21, 2002, in response to a request filed by Real J. Audet (Audet), the
Coordinator issued a Reconsidered Jurisdictional Opinion #5-01-9, reaffirming her initial
decision.

On April 19, 2002, Audet filed a Petition with the Environmental Board (Board),
appealing the Coordinator’s decisions.

On May 31, 2002, following a May 29, 2002, Prehearing Conference, Board
Chair Marcy Harding issued a Prehearing Conference Report and Order.

A hearing on this matter was held on September 25, 2002, in Montpelier,
Vermont following a site visit in Worcester.   At the hearing, Audet and Joe Audet Auto
and Truck Sales, Inc. (the Company) represented by their counsel, David Blythe, Esq.,
and John and Dorothy Mitchell (Mitchells), represented by their counsel, David Grayck,
Esq. appeared.

Following the hearing, the Panel deliberated on September 25 and October 7,
2002.

Based upon a thorough review of the record and related argument, the Panel
issued a proposed decision on October 7, 2002, which was sent to the parties.  The

                                           
1 In a Preliminary Ruling, based on stipulated facts presented at the Prehearing
Conference, the Chair ruled that one of the four parcels (Parcel 4) is not subject to Act
250 jurisdiction.  That ruling was not challenged and is therefore final.
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parties were allowed to file written objections and request oral argument before the
Board on or before October 24, 2002.   

On October 23, 2002, Audet filed an objection to the proposed decision and
requested oral argument.  The Mitchells filed a response to Audet's objection on
October 24, 2002.

On November 20, 2002, the Board heard oral argument and deliberated
concerning this matter.  The Board held further deliberations on December 4, 2002.
Following a review of the proposed decision and the evidence and arguments
presented, the Board declared the record complete and adjourned.  This matter is now
ready for final decision.

II. Issue

The “Project” in this matter is defined as those tracts of land in the Town of
Worcester, Vermont referred to as “Parcels 1, 2 and 3” in the Coordinator’s jurisdictional
opinion.  Parcel 1 is a 0.5-acre tract on the west side of Route 12, owned by Susan
Richardson.  Parcel 2 is a 0.3-acre tract owned by Audet through the Company; it is
adjacent to Parcel 1.  Parcel 3 is a 0.25-acre tract owned by Audet, located on Hersey
Road.

The issue in this matter is:

Whether the Project is subject to the jurisdiction of 10 V.S.A. Ch. 151 (Act 250).

III. Findings of Fact

To the extent any proposed findings of fact and conclusions of law are included
below, they are granted; otherwise, they are denied.  See, Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corporation, 167 Vt. 228, 241-42 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

A. Worcester is a “one-acre” town

1. The Town of Worcester, Vermont has no zoning regulations or subdivision
bylaws.

B. The Parcels

2. Parcel 1 is a parcel of land located on Route 12 in Worcester village; it is
approximately 0.5 acres in size.
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3. Located on Parcel 1 is a commercial garage (repair facility), office space
and parking for the garage, and Susan Richardson’s primary residence.  The garage
and office space comprise the western half of Richardson's residence.

4. Parcel 2 is a parcel of land located on Route 12 in Worcester village; it is
approximately 0.3 acres in size.

5. Parcel 2 includes office space for the Company, parking for the garage
and the Company, and Audet’s primary residence.  There is a parking area in the
western portion of the parcel where cars in varying states of damage and repair are
parked.  One of these cars, a Pontiac Grand Am, has been at this site since May of
2002 and is the same car which had been parked on Parcel 3 in the Spring and
Summer of 2001.

6. Parcels 1 and 2 are adjacent to each other.

7. Parcel 3 is a parcel of land located on Hersey Road in the Town of
Worcester; it is approximately 0.25 acres in size.

8. Parcel 3 is located approximately 3/10 of a mile (by road) from Parcels 1
and 2.

9. Prior to Audet’s acquisition of Parcel 3 in January 2001, it had been used
as a residence but had been vacant for several years.

10. Parcels 1, 2 and 3 together comprise more than one acre of land.

C. Ownership or control of the parcels

11. Audet is the sole shareholder and president of the Company, a vehicle
repair and sales business.

12. The Company is Audet’s only business.

13. The Company leases Parcel 1 from Susan Richardson.  The lease
describes the “Premises leased hereunder” as being “a commercial lot with a garage
building thereupon with a local address of 25 Worcester Village Road, Worcester,
Vermont.”

14. The Company owns Parcel 2.

15. Audet owns Parcel 3.
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D. Construction of improvements on Parcels 1 and 2 for Audet’s business

16. In 1984, Audet expanded the garage on Parcel 1.

17. Audet uses Parcel 2 for parking and keeps his business records in a small
office on Parcel 2.

18. Within the last year, Audet constructed an earth ramp to improve access
to the small, unpaved parking area (which has been recently leveled by added fill) on
the western portion of Parcel 2; this parking area is used to park cars in connection with
Audet’s business.

19. Audet conducts his Company business (car and truck repair and sales) on
Parcels 1 and 2.

E. Activities on Parcel 3

20. Audet has cleared Parcel 3 of vegetation and has filled and graded a ditch
along Hersey Road with gravel.

21. Audet has allowed neighbors and family members to store automobiles on
Parcel 3.

22. Audet has stored motor vehicles, incidental to his business, on a
temporary basis, on Parcel 3; these include a Company truck, a car used for parts for
Audet’s business vehicles (which vehicles he also used for personal purposes), and a
car that he had repaired which was ready to be picked up by the owner.

23. There was no evidence of any business activities, other than the storage
of motor vehicles, on Parcel 3.

24. Audet stored these motor vehicles on Parcel 3 in order to annoy or harass
the Mitchells.

25. No vehicles are presently stored on Parcel 3, nor is there any present
commercial use of the parcel.

26. Audet has no plans for future business use of Parcel 3; he purchased
Parcel 3 as a place for his daughter to put her home, and he intends to use the parcel
as a residential lot.
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IV. Conclusions of Law

The question in this matter is whether the Project  (Parcels 1, 2 and 3) is subject
to Act 250 jurisdiction.  Since this case does not concern a subdivision, jurisdiction can
only be found if the Project is a “development,” as Act 250 defines that term.

A. “Development” requires an Act 250 Permit

“Development” or the “commencement of development” requires an Act 250
permit.  10 V.S.A. § 6081(a).

Under 10 V.S.A. §6001(3)(A)(ii)2, “development” is the “construction of
improvements for any commercial or industrial purpose on more than one acre of land
within a municipality that has not adopted permanent zoning and subdivision bylaws.”

1. acreage

The Town of Worcester has no zoning regulations or subdivision bylaws.  It is
thus a so-called “one-acre” town, as “construction of improvements for any commercial
or industrial purpose” on more than one acre in Worcester is subject to Act 250
jurisdiction.  10 V.S.A. §6001(3)(A)(ii).

The parties have stipulated, and the Board finds, that Parcels 1, 2 and 3 together
comprise more than one acre. 3

2. construction of improvements for a commercial purpose

Environmental Board Rule (EBR) 2(D) defines “construction of improvements” as
“any physical action on a project site which initiates development for any purpose
enumerated in Rule 2(A).”  This may include any physical disturbance on a project tract.
Re: Roger Loomis d/b/a Green Mountain Archery Range and Richard H. Sheldon,
#1R0426-2-EB, Findings of Fact, Conclusions of Law, and Order at 27-28 (Dec. 18,
1997) (“There is no de minimis exception in the Act 250 statute, the EBRs, or Board
precedent.")

                                           
2 The language of 10 V.S.A. §6001(3)(A)(ii) is identical to language found in former
10 V.S.A. §6001(3), which was in effect at the time this matter commenced. The
Legislature’s 2002 amendment of §6001(3) does not change the definition of
“development;” it merely reorganizes the definition following years of accumulated
amendments.

3 Without the inclusion of Parcel 3 in the Project there could be no jurisdiction over
Parcels 1 and 2, as those latter two parcels comprise less than one acre.
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Audet and the Company constructed improvements for commercial purposes on
Parcels 1 and 2 in Worcester Village.  These include Audet’s 1984 expansion of the
garage on Parcel 1 and the recent construction of the earth ramp to provide improved
access to a parking area on the western portion of Parcel 2.

Citing EBR 2(C), the Mitchells contend that “development,” in the form of actual
“construction of improvements for a commercial purpose," also occurred on Parcel 3.
Under EBR 2(C), “commencement of construction” for development purposes means, in
part, “the construction of the first improvement on the land or to any structure or facility
located on the land including work preparatory to construction such as clearing.”   The
Mitchells submit that Audet’s actions of clearing and grading of Parcel 3 in early 2001
meet the regulatory test.

While there is no question that Audet did clear, fill, and grade Parcel 3, the direct
connection between those actions and the use of Parcel 3 for commercial purposes has
not been established.   The clearing and other activities could have occurred for
reasons wholly unrelated to any commercial use of the parcel, such as the possible
removal of the present structure or future use as a residential lot.  The Board thus
cannot find that Parcel 3 was cleared, filled, and graded for a commercial purpose.

3. “involved land”

The question, then, is whether there is a separate legal theory under which
Parcel 3 can be included with Parcels 1 and 2, in order to establish the requisite
acreage to constitute “development.”

EBR 2(A)(2) further refines the definition of “development:”

The construction of improvements for any commercial or industrial
purpose, including commercial dwellings, which is located on a tract or
tracts of land of more than one acre owned or controlled by a person. . . . .
In determining the amount of land, the area of the entire tract or tracts of
involved land owned or controlled by a person will be used.

(Emphasis added)

The acreage of Parcel 3 may be added to that of Parcels 1 and 2 if Parcel
3 is a tract of  “involved land.”

“Involved land” includes, in pertinent part:

(1) The entire tract or tracts of land, within a radius of five miles, upon
which the construction of improvements for commercial or industrial
purposes will occur, and any other tract, within a radius of five miles, to be
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used as part of the project or where there is a relationship to the tract or
tracts upon which the construction of improvements will occur such that
there is a demonstrable likelihood that the impact on the values sought to
be protected by Act 250 will be substantially affected by reason of that
relationship.

EBR 2(F) (emphasis added)

Breaking the definition of “involved land” into its constituent elements, our
analysis proceeds as follows:

(a) the entire tract or tracts of land

To analyze this part of the definition of “involved land" the Board must first
examine the constituent parts of the definition of “tract.”

Pursuant to EBR 2(U), “tract” is defined as “one or more physically contiguous
parcels of land owned or controlled by the same person or persons.”

(i) one or more physically contiguous parcels of land

Parcels 1 and 2 are adjacent to each other and, therefore, physically
contiguous.

(ii) owned or controlled by the same person or persons

The Company owns Parcel 2, and the Company leases Parcel 1 from Susan
Richardson.

That the Company may actually only use the garage and some of the land on
Parcel 1 for its business is not material; first, the terms of the lease describe the leased
“Premises” as “a commercial lot with a garage building thereupon with a local address
of 25 Worcester Village Road, Worcester, Vermont.”   Thus, the lease includes the
entire lot.

Second, the entirety of the lot’s acreage is included in the computation of the
requisite acreage, even if the lease only applies to a portion of the lot.  See, In re Stokes
Communications Corp., 164 Vt. 30, 36 - 37 (1995) (where applicant leased one-acre
parcel from the owner of 92 acre parcel, the entire 92 acres were considered “involved
land”); U.S. Quarried Slate Products, Inc., DR #279 and 283, Memorandum of Decision
at 3 (Mar. 4, 1993) (citing, Salvas Paving, Inc., Declaratory Ruling #229, Findings of
Fact, Conclusions of Law, and Order at 5 (Jun. 20, 1991)).

Parcels 1 and 2 comprise a single “tract” of land.
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Returning to the elements of “involved land,” our analysis continues:

(b) within a radius of five miles

Parcels 1 and 2 are contiguous and thus within the five-mile radius.

(c) upon which the construction of improvements for commercial
or industrial purposes will occur …

As noted above, Audet and the Company constructed commercial improvements
on Parcel 1 (the 1984 expansion of the garage) and Parcel 2 (the earth access ramp to,
and improvements of, the parking area).

(d) and any other tract,

Parcel 3 also falls within the definition of “tract,” as it is owned by Audet; and the
Company and Audet, who is the Company's sole shareholder and president, are the
same “person” for purposes of Act 250 jurisdiction.  EBR 2(H), referring to 10 V.S.A. §
6001(14)(A)(i).  See also, State of Vermont Environmental Board v. Levi Chickering,
155 Vt. 308 (1990); Salvas Paving, Inc., supra at 7- 8; and see, West River Acres, Inc.,
Winchester Stables, Inc., Nicholas Mercede, Declaratory Ruling #398, Findings of Fact,
Conclusions of Law, and Order at 9 (Mar. 21, 2002).

(e) within a radius of five miles

Parcel 3 is approximately 3/10 of a mile (by road) from Parcels 1 and 2.

(f)  to be used as part of the project

The question is whether Parcel 3 was used as a part of the Company’s business
enterprise on Parcels 1 and 2.

The Board finds that the evidence to support a business use of Parcel 3 to be
tenuous at best.   While motor vehicles associated with the Company’s Worcester
village business enterprise (Parcels 1 and 2) were stored on Parcel 3, and Audet admits
to the Company’s car storage use of Parcel 3, most appear to be vehicles which
belonged to Audet’s friends and family or which were for his personal use.  There were
no business activities associated with the vehicles on Parcel 3, other than their storage
on that parcel.  Further, vehicle storage that did occur on Parcel 3 was, at most, only
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temporary, intermittent, incidental and peripheral to Audet’s Worcester village business
enterprise. 4

We cannot conclude that the storage of the cars on Parcel 3, without additional
or supplemental business activity, was for reasons which are related to Audet’s
business on Parcels 1 and 2.  To the contrary, nothing in the evidence suggests that the
storage occurred as a result of a conscious decision to use Parcel 3 for business
purposes.5  In fact, Audet testified at the hearing that his placement of vehicles on
Parcel 3 was not for business purposes but was, rather, to annoy the Mitchells.

The burden of proof consists of the burdens of production and persuasion.
Applewood Corporation Dummerston Management, Declaratory Ruling #325, Findings
of Fact, Conclusions of Law, and Order at 8-9 (Sept. 25, 1996).  In Declaratory Ruling
proceedings the Board has written:

In declaratory judgment actions decided by the courts, the burden
of proof normally rests upon the petitioning party.  In proceedings
where Act 250's jurisdiction is at issue, however, the determination
of which party carries the burden of proof should not depend upon
whether the determination is sought by the persons conducting the
activity in question or by some other interested party.

Joseph Gagnon, Declaratory Ruling #173, Memorandum of Decision at 4 (July 3, 1986).
Unfortunately, the Gagnon Declaratory Ruling does not answer the question it raises.  It
merely states later in the decision that, “The party who seeks to change the present
state of affairs generally has the burden of proof.”  Id. at 5 (citing McCormick, Evidence
949).

As this is an instance where there has never been a final determination as to Act
250 jurisdiction, and as this is a de novo proceeding, the “present state of affairs” - or
the status quo - is that there is no jurisdiction over the tracts in question.  The burden of
proof is therefore on the party that claims that jurisdiction should attach.  See Town of

                                           
4 A September 21, 2001, letter from Audet’s attorney (Exhibit M8) also
notes that Audet had stated in a conversation with John Mitchell “that if he could
not use the Parcel as his daughter’s home, he may use it for a commercial
garage or may continue to use it for vehicle storage in connection with his
business.”  The Board does not place great weight on this letter, as, it does not
itself conclusively establish that Parcel 3 was actually used for Audet’s business;
it merely relates a conversation that occurred between the parties.

5 Rather, Audet purchased Parcel 3 as a residential lot for his daughter, and he
intends to use it as such, as evidenced by his attempts to obtain residential permits for
the lot.
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Williston Road Improvements, Declaratory Ruling #381, Findings of Fact, Conclusions
of Law, and Order at 4-5 (Jan. 13, 2001).

The Mitchells thus shoulder the burden of establishing that Act 250 jurisdiction
should attach to the Project, and based on the evidence presented, they have not met
this burden.  They have not demonstrated, by a preponderance of the evidence, that
there was commercial use of Parcel 3 or that Parcel 3 was otherwise "used as part of
the project" - as a part of Audet's business enterprise on Parcels 1 and 2.

(g) or where there is a relationship to the tract or tracts upon which the
construction of improvements will occur such that there is a
demonstrable likelihood that the impact on the values sought to be
protected by Act 250 will be substantially affected by reason of that
relationship.

For the same reason that the Board cannot find that Parcel 3 was used in
connection with Audet's Worcester Village tracts, the Board also cannot find that there is
a relationship between Parcel 3 and those tracts which affects Act 250's values.  While
some storage of vehicles occurred on Parcel 3, it is apparent that the relationship
between that parcel and Parcels 1 and 2 is otherwise non-existent, and if there is no
relationship between the parcels, it is unnecessary to consider whether there is any
impact on the values which Act 250 seeks to protect.

V. Order

There is no Act 250 jurisdiction over the Project.

Dated at Montpelier, Vermont this 5th day of December 2002.

ENVIRONMENTAL BOARD

_/s/Marcy Harding______________
** Marcy Harding, Chair
** John Drake
* Bernie Henault
George Holland
Samuel Lloyd
Alice Olenick
A. Gregory Rainville
Donald Sargent

*  Board Member Henault abstains from this decision
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**  Dissenting opinion of Members Harding and Drake:

We must dissent from the Board's decision.

The storage of business goods on a tract makes that tract “involved land.”  The
Board's recent decision in Re: Guilford Cabins, Declaratory Ruling #392, Findings of
Fact, Conclusions of Law, and Order at 9 (Dec. 19, 2001), notes:

The Board concludes that the Petitioner's business, a salvage
operation, is a single business that has been operated from at least two
sites.  Materials stored on the Guilford Cabins property and on the North
Star property are all inventory for the same salvage business.  Therefore,
the Board concludes that use of the Guilford Cabins property is “incident
to the use” of the North Star property and salvage yard operation, and that
the Guilford Cabins site has, and will be, used as part of the North Star
project. 6

We must therefore conclude that Parcel 3 is a tract of “involved land,” since it is
“within a radius of five miles” of Parcels 1 and 2 and was “used as part of the project,”
namely, the business conducted on those parcels. 7

We find Audet’s evidence and argument to the contrary to be unpersuasive.
Denise Kingsbury’s report, submitted by Audet as Exhibit A4, is inconclusive.  Her
November 8, 2001 conversation with Audet, which discusses parking on Parcel 3 by
“the neighbor across the street” and Robert Beauregard, tells only his side of the story.
Kingsbury was told by Audet that a truck parked at Parcel 3, which had dealer plates on
it, was “one of the vehicles in his inventory that he is using for personal use;” at the
hearing, however, Audet described this same truck as a “company vehicle.”
Kingsbury’s conclusion that “Mr. Audet is not conducting business” on Parcel 3 and that
he “is not buying or selling vehicles and or vehicle parts” is based solely on her
observations on November 8.  She makes no conclusion about other cars which may or
may not have been on Parcel 3 at some other time.

                                           
6 In footnotes, the Guilford decision states that the “incident to the use” language is
in accordance with the definition of “involved land” in the former EBR 2(F)(2), which was
in effect at the time Guilford Petition was filed, and the “will be used” language is in
accordance with the first type of “involved land” listed in the current EBR 2(F)(1)
(defining “involved land” to include land “to be used as part of the project”).

7 Because we find that Parcel 3 was “used as part of the project” on Parcels 1 and
2, we do not address the Mitchell’s alternative argument that the second, "relationship"
phrase of the “involved land” definition in EBR 2(F)(1) also triggers jurisdiction.
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Relying on the Board’s decision in Chester and Donna Brileya, #1R0580-EB,
Findings of Fact, Conclusions of Law, and Order at 4 – 5 (May 1, 1986), Audet argues
that the Board must make its determination of “involved land” on the facts as they exist
at the time of the proceedings.  The question in Brileya concerned whether the
proposed project involved the development of primary agricultural soils.  While 11 acres
of primary agricultural soils were included within the proposed project site when it was
reviewed by the Commission, by the time the case reached the Board, land transactions
had occurred, with the result that only five acres of those soils remained within the
project site - - too small a size to support or contribute to an economic agricultural
operation.  The project, therefore, had changed, and it was within this context that it
came before the Board for review.

The Brileya case forms the basis for two related arguments raised by Audet.
First, that the business use of Parcel 3 was only temporary and intermittent and has
ceased; second, that Audet has no present plans for the business use of Parcel 3 but,
rather, intends to use the parcel as a residential lot.

But Audet’s reliance on Brileya is misplaced.  The scope of the project was at
issue in Brileya; the question of jurisdiction was not.

Audet also argues that, for a project to be “development” subject to Act 250,
there must be plans for construction that are “so settled in intention and purpose that it
can be called ready to commence.”  In re Agency of Administration, 141 Vt. 68, 82
(1982); Vermont Gas Systems, Inc. 150 Vt. 34 (1988); Washington Electric Cooperative,
Declaratory Ruling #379, Findings of Fact, Conclusions of Law, and Order at 10 (August
19, 1999); Aaron & Sons, Inc., Declaratory Ruling #359, Findings of Fact, Conclusions
of Law, and Order 9 – 12 (Oct. 19, 1998); Johnson Lumber Co., Declaratory Ruling
#359, Findings of Fact, Conclusions of Law, and Order at 11 (July 7, 1997); Rinkers
Communications and Atlantic Cellular Co., Declaratory Ruling #314, Findings of Fact,
Conclusions of Law, and Order 10 – 11 (May 23, 1996); Lawrence and Darlene
McDonough, Declaratory Ruling #306, Memorandum of Decision at 4 (Dec. 22, 1995).
This argument, however, comes too late.  While it is true that the cases cited prevent
the attachment of jurisdiction before a project actually commences, here the
commencement has already happened, both with the construction of improvements on
Parcels 1 and 2 and the business use of Parcel 3.  The instant case, therefore, looks to
acts that already have occurred as those which have triggered Act 250 jurisdiction, not
(as the Court and Board decisions cited by Audet do) to acts that might or might not
occur in the future.

 Once development jurisdiction is triggered, it cannot be undone by subsequent
events, including a cessation of the activity which triggered jurisdiction in the first
instance.  See, Re: GHL Construction, Inc and PAK Construction, Inc., #2S1124-EB
and Declaratory Ruling #396, Findings of Fact, Conclusions of Law, and Order at 10
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(Dec. 27, 2001); McDonald's Corporation, #1R0477-5-EB, Memorandum of Decision at
6 (May 3, 2000); John Rusin, #8B0393-EB, Findings of Fact, Conclusions of Law, and
Order at 5 (June 1, 1993), aff'd, In Re John Rusin, 162 Vt. 185 (1994); Wildcat
Construction Co., Inc., #6F0283-1-EB (Nov. 4, 1991), aff'd, In Re Wildcat Construction,
160 Vt. 631(1993).  Thus, the fact that the use of Parcel 3 may have ceased as of the
time this matter came before the Board is not relevant, although this may be a
consideration in the decision of the majority. 8

We must also disagree with the attachment of significance to the majority's
characterization of the vehicle storage on Parcel 3 as "temporary [and] intermittent."
Such words lack quantitative precision.  Photographs indicate that Audet's vehicles
were on Parcel 3 in the Spring of 2001, in August 2001, and in January and February
2002; indeed, the same cars appear in photographs taken in the Spring of 2001 (Exhibit
M20A and B) appear – in the same location - covered in snow in February 2002 (Exhibit
M12N).

We believe that application of Act 250 should be based upon the factual
circumstances, irrespective of motivation.  Choices that people make - regardless of the
motivations or reasons behind those choices - have consequences; it is neither the fault
of this Board nor the law that one consequence of Audet's decision to store his vehicles
on Parcel 3 is that Act 250 jurisdiction attaches to his lands.

In sum, the Petitioners triggered Act 250 jurisdiction over the Project pursuant to
EBR 2(A)(2) and the relevant portion of EBR 2(F)(1) because: (a) Audet and the
Company constructed improvements for a commercial purpose on the Worcester
Village tract (Parcels 1 and 2), (b) Parcel 3 is a tract of “involved land” since it is “within
a radius of five miles” of the Worcester Village tract and was “used as part of the
project;” and (c) the three parcels, in aggregate, exceed one acre.

One final word is appropriate.  We note also that the majority's opinion appears
to be based, at least in part, on a conclusion that Audet's motivations for use of Parcel 3
were based less on a business purpose and more on his desire to annoy the Mitchells.
Jurisdiction in this matter thus hinges on the motivations behind Audet's actions and not
on a detached and dispassionate consideration of those actions.  We find the subjective
test employed by the majority to be a perilous one to apply in jurisdictional
determinations, as our decisions in future cases may depend on a subjective analysis of
a person's plans, designs and motives, and not on facts which can be found by an

                                           
8 We note that, in only one instance, the legislature has affirmatively determined
that Act 250 "development" jurisdiction over a temporary project can subsequently be
lifted.  See 10 V.S.A. §6086(e) (temporary improvements for film, television or
advertisements).
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objective survey of the evidence.  Such a test opens the door to after-the-fact claims 9

that acts which heretofore clearly triggered jurisdiction over a development or
subdivision had, as their basis, intentions that are beyond Act 250's jurisdictional reach.
This, to our thinking, establishes a standard of such amorphous proportions that it is, in
fact, no standard at all.

The question, as the majority frames it, is whether Parcel 3 was used as a part of
the Company’s business enterprise on Parcels 1 and 2.  By Audet's own admission,
Parcel 3 was used as a part of that enterprise.  (Exhibit A1, Answer 52)  To now allow
Audet to avoid Act 250 jurisdiction because Parcel 3 was also (or even primarily) used
to annoy the Mitchells establishes precedent that is both unwise and dangerous, and we
cannot share in its establishment.

We interpret the factual record differently from the majority and therefore find that
the Project constitutes development and requires an Act 250 permit.

\\vtenv-01\Johnh\dr\409audet\fco21205.doc

                                           
9 We note that while Audet's prefiled testimony is replete with indications that he
and Mitchells are not on friendly terms (see Audet Exhibit 1, Answers 26, 35, 36, 43, 47,
and 49 – 51), not once in his prefiled submissions does Audet state that his use of
Parcel 3 was motivated by a desire to annoy the Mitchells.  Rather, Audet's prefiled
evidence focused solely on the business use of Parcel 3, and in two instances, he
arguably admitted to such use.  See Audet's Exhibit A1 at 11, Answer 52 and Exhibit
A5; and see Exhibit M8).  Indeed, it was not until the hearing, in response to a question
from the Panel, that Audet mentioned that anger and spite against the Mitchells played
a role in his use of Parcel 3 for vehicle storage.


