
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: F.W. Whitcomb Construction Co.
Declaratory Ruling Request #408

MEMORANDUM OF DECISION

F.W. Whitcomb Construction Co. (Petitioner) filed this petition for a
declaratory ruling concerning its proposal to excavate the F.W. Whitcomb stone
quarry from 170 feet above sea level down to 70 feet above sea level, on three
adjoining parcels in Colchester and Winooski, Vermont.  The parcels were acquired
by the Petitioner in 1975 (1975 Parcel), 1976 (1976 Parcel), and 1984 (1984 Parcel),
respectively.  Petitioner’s appeal concerns the proposal to expand operations on the
1975 Parcel only (Project).

I. PROCEDURAL SUMMARY

On March 19, 2002, the District #4 Environmental Commission Coordinator
(Coordinator) issued Jurisdictional Opinion #4-177 (JO) in which he determined that
the proposed expansion on the 1976 Parcel and 1984 Parcel does require a land
use permit amendment pursuant to 10 V.S.A. §§ 6001-6092 (Act 250), and that the
proposed expansion on the previously exempt 1975 Parcel requires a permit unless
Petitioner could show that the expansion would not have a significant impact on any
Act 250 criterion.

On April 12, 2002, Petitioner filed a Petition for Declaratory Ruling with the
Environmental Board (Board), appealing the JO pursuant to 10 V.S.A. § 6007(c) and
Environmental Board Rule (EBR) 3.  The Petitioner acknowledges that a permit
amendment is required for the 1976 and 1984 Parcels, but contends that no permit
is required for the 1975 Parcel. 

On May 9, 2002, Board Chair Marcy Harding convened a Prehearing
Conference with the following participants:

Petitioner, by John Ponsetto, Esq., with Robert Greene and Michael Bailey
City of Winooski and Winooski Planning Commission, by Gerry Myers
Margaret Ticehurst (by telephone)

Simonne Gratton did not participate in the prehearing conference, but notified the
Board in writing of her interest in this case.

On May 10, 2002, Chair Harding issued a Prehearing Conference Report and
Order (PCRO).  Among other things, the PCRO identified the parties and the issue
on appeal, and set a schedule to allow the parties an opportunity to stipulate to facts.

On June 26, 2002, Petitioner filed a request to continue the deadline for filing
the stipulation of facts and related materials.  The Chair issued a Continuance Order
granting the request to continue on June 27, 2002.
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On July 3, 2002, the parties filed a stipulation of facts and a joint waiver of
hearing.

On July 17, 2002, the Board heard oral argument and deliberated.  The Board
also deliberated on August 14, 2002.

III.  DISCUSSION

A. Scope of Review and Burden of Proof

Petitions for declaratory ruling are heard de novo.  See 10 V.S.A. §§  6007(c)
and 6089(a)(3); EBR 40(A).  Therefore, the JO, and any exhibits and testimony
submitted to the Coordinator are not part of the evidentiary record because they
have not been submitted by a party and admitted into evidence in this proceeding,
and have not been officially noticed by the Board.

A party seeking the benefit of Act 250's exemption for preexisting
developments, or “grandfather clause,” bears the burden of proving that it applies. 
Re:  Thomas Howrigan Gravel Extraction, Declaratory Ruling #358, Findings of Fact,
Conclusions of Law, and Order at 9 (Aug. 30, 1999)(citing Re:  Champlain
Construction Co., Declaratory Ruling #214, Memorandum of Decision at 2-4 (Oct. 2,
1990)).  The burden of proof consists of the burden of producing the evidence, and
the burden of persuading the Board.  See, Director, Office of Workers’
Compensation Programs, Department of Labor v. Greenwich Collieries, 512 U.S.
267, 272-274 (1994)(discussing burden of production and burden of persuasion);
Howrigan, Findings, Conclusions and Order at 9 (Aug. 30, 1999)(citing Champlain
Construction Co., Memorandum of Decision at 2-4).  The party claiming the
exemption also has the burden to produce sufficient evidence on the pre-1970
operation and the proposed expansion for the Board to determine whether a
substantial change has occurred.  “However, the burden of persuasion with respect
to substantial change lies with those who contend that a permit is required.” 
Howrigan, Findings, Conclusions and Order at 9 (Aug. 30, 1999)(citing Champlain
Construction Co., Memorandum of Decision at 2-4).

In this case, therefore, Petitioner bears the burden of producing enough
information for the Board to decide the substantial change issue, but the burden of
persuasion is on those who claim that an Act 250 permit is required, Ms. Ticehurst
and Ms. Gratton.  At the time of oral argument, the evidentiary record consisted of a
stipulation of fact and two site plans.  After oral argument, Petitioner submitted a
supplemental exhibit to the stipulation, the 1994 agreement, at the Board’s request. 
As set forth below, the Board concludes that more evidence is necessary to decide
the issues in this case.
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B. The Need for Additional Evidence 

There is no dispute that the 1975 Parcel is a preexisting quarry development,
pursuant to 10 V.S.A. § 6081(b).  The question is whether the proposed change in
operations constitutes a “substantial change” requiring an Act 250 permit.  10 V.S.A.
§ 6081(b)(permit required for any substantial change to a preexisting development). 
A "substantial change" is "any change in a development or subdivision which may
result in significant impact with respect to any of the criteria specified in 10 V.S.A. §
6086(a)(1) through (10)."  EBR 2(G). 

To determine whether a change to a preexisting development is a substantial
change, the Board first determines whether there is a cognizable physical change to
the preexisting development, and if so, whether the change has the potential for
significant impact under any Act 250 criterion.  Re:  Champlain Marble Corp. (Fisk
Quarry), Declaratory Ruling #319, Findings of Fact, Conclusions of Law, and Order
at 10 (Oct. 2, 1996)(citing Re: L.W. Haynes, Declaratory Ruling #192, Findings of
Fact, Conclusions of Law, and Order at 7 (Sept. 5, 1987), aff’d, In re Haynes, 150 Vt.
572 (1988)); see also, Re:  Stonybrook Condominium Owners Ass’n, Declaratory
Ruling #385, Findings of Fact, Conclusions of Law, and Order at 9 (May 18,
2001)(citing Re: Hiddenwood Subdivision, Findings of Fact, Conclusions of Law, and
Order at 9 (Jan. 12, 2000)).

The general rule is that gradual expansion within a preexisting quarry tract is
not a cognizable change.  Re:  Dale E. Percy, Declaratory Ruling #251, Findings of
Fact, Conclusions of Law, and Order at 5-6 (Mar. 26, 1992)(citing Re:  Clifford’s
Loam and Gravel, Declaratory Ruling #90, at 3 (Nov. 6, 1978)).  The Board has
stated:

contiguous expansion of the excavation within the pre-existing tract is
not a change, provided that the excavation operation is expanded and
operated in essentially the same manner as it was before June 1,
1970.  It is in the nature of gravel pits to continue to expand the
extraction area while following the gravel vein.

Percy, Findings, Conclusions and Order at 5-6 (citing Clifford’s Loam, Findings,
Conclusions and Order at 3).  An expansion involving no more than a ten percent
increase in annual extraction rates (from pre-1970 rates) is generally considered
gradual.  See, Percy, Findings, Conclusions and Order at 6 (citing Re: H.A. Manosh,
Declaratory Ruling # 163, Findings of Fact, Conclusions of Law, and Order at 6 n.2
(Aug. 29, 1984)). 

However, this does not mean that there can never be a cognizable physical
change when there is gradual expansion within a preexisting quarry tract.  Such
gradual expansions may entail other changes which are cognizable physical
changes.  See, e.g., Re:  Ronald Tucker, Declaratory Ruling #165, Findings of Fact,
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The full Board having heard oral argument on the stipulation, the hearing and site
visit will be conducted by the full Board rather than a hearing panel.  The schedule
for the hearing day remains as provided in Section IV of the PCRO.  

Conclusions of Law, and Order, at 4 (Feb. 27, 1985)(no significant increase in
extraction rates, but installation of alternative access road, excavation of settling
lagoons, withdrawal of water from river, installation of wash plant, and installation of
truck scale and scale house are cognizable and substantial changes), aff’d, In re
Tucker, 149 Vt. 551, 555 (1988); see also, Re:  Norwich Associates, Inc. (Farrell
Gravel Pit), Declaratory Ruling #275, Findings of Fact, Conclusions of Law, and
Order (Apr. 3, 1996)(noting that  expansion of quarrying operations to south end of
preexisting pit would likely be substantial change, due to potential water impacts).

In order to decide the issues in this case, the Board must examine whether
the excavation operation is being “expanded and operated in essentially the same
manner as it was before June 1, 1970,” Percy, Findings, Conclusions and Order at
5-6 (citing Re:  Clifford’s Loam and Gravel, Declaratory Ruling #90, at 3 (Nov. 6,
1978)), and whether the proposed expansion will have any potential for significant
impacts under Act 250.  The stipulation and supplemental exhibit (the 1994
agreement) do not adequately address these issues.

For instance, there is insufficient evidence on the equipment that will be used
during the proposed expansion, as compared to the equipment in use before June 1,
1970.  The general information in the stipulation does not address each piece of
equipment, its size, capacity and potential impacts, and does not address what Act
250 permits already apply to which components on the 1975 Parcel.  Likewise, the
stipulation does not address the Project’s use and disposal of water, as compared to
the quarry’s use and disposal of water prior to 1970.  Potential impacts on the water
supply and water quality are omitted from the stipulation, although it appears from
the 1994 agreement that this has been an issue of concern in the past and that
Petitioner has conducted studies and monitoring of the water table and nearby wells. 
To determine the issues in this case the Board needs evidence on these and related
issues, and to have qualified witnesses available for the Board to question on the
record.  Therefore, the Board must convene a hearing1 in this matter pursuant to
EBR 20(A).

To be clear, the primary purpose of the hearing will be to take evidence on
whether the excavation operation is being expanded and operated in essentially the
same manner as it was before June 1, 1970, and whether the Project presents any
potential for significant impacts under Act 250.  Most of this information should be
readily available to the Petitioner.  Because Petitioner bears the burden of
production, the Board anticipates that it will be the Petitioner who will produce this
evidence.  However, any party may produce evidence relevant to these issues, as
direct evidence, or in rebuttal to Petitioner’s direct evidence, or both.  If sufficient
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evidence to decide this case is not produced, the Board may exercise its authority
under EBR 20 to conduct its own investigation and call its own witnesses, or may
dismiss this action if the Petitioner has not met its burden of production.  

IV. ORDER

1. On or before Wednesday, September 11, 2002, each party shall file:

a. prefiled direct testimony for each witness that the party intends
to call at the hearing,

b. other exhibits,
c. a list of exhibits, and
d. a list of witnesses.

Prefiled testimony for each witness must be clearly organized and
must contain a table of contents identifying the criteria and issues
addressed.  Each witness’s prefiled testimony shall be marked as a
separate exhibit.  Exhibits must be marked as described in the PCRO.

2. On or before Wednesday, September 18, 2002, each party shall file
any rebuttal exhibits, prefiled rebuttal testimony, a final list of exhibits,
and a final list of witnesses reflecting addition of any rebuttal witnesses
and exhibits.  Prefiled rebuttal testimony must be clearly organized and
contain a table of contents identifying the criteria and issues
addressed.  Prefiled rebuttal testimony and exhibits must be marked as
described in the PCRO.

3. On or before Wednesday, September 25, 2002, the parties shall file:
a.  any written request for additional time beyond the time allotted

in the PCRO at Section IV, Hearing Schedule.  The Chair may
allow more time if good cause is shown.

b.  any evidentiary objections to the evidence filed or such
objections shall be deemed waived.

c.  proposed findings of fact and conclusions of law.

4. Chair Harding or an Acting Chair will conduct a second prehearing
conference at the Board offices in Montpelier, Vermont on Monday,
October 7, 2002 at 2:00 p.m. to address any pending evidentiary
objections and other preliminary issues, and to discuss plans for the
site visit and hearing.  Any party wishing to participate in this
conference by telephone should notify Board Administrative Assistant
Victoria Lory (802-828-3354) on or before noon on Friday, October 4,
2002.
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5. The Board shall conduct a hearing in this matter on Wednesday,
October 9, 2002, at 9:00 a.m.  The specific location of this hearing
shall be announced later.

6. Parties shall file an original and ten collated copies of legal
memoranda, all exhibits which are 8½ by 11 inches or smaller, and any
other documents filed with the Board, and mail one copy to each
person listed as a party on the service list (see attached Certificate of
Service). 

7. All other provisions of the PCRO remain in effect.

DATED at Montpelier, Vermont this 28th day of August, 2002.

ENVIRONMENTAL BOARD

 /s/Marcy Harding                       
Marcy Harding, Chair 
Samuel Lloyd
A. Gregory Rainville
Jean Richardson
Alice Olenick
Donald Sargent
Nancy Waples


