
1

As discussed in the Conclusions of Law section, the definition of Project has been
modified.

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Green Mountain Power Corporation Declaratory Ruling
and Town of Wilmington #405

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns a request for a declaratory ruling to determine
whether an amendment would be required if the Town of Wilmington (Petitioner)
were to acquire and use an easement over an existing roadway (Project) from
Green Mountain Power Corporation (GMPC) in order to provide access to a 3.94-
acre lot for municipal services.1  The parcel owned by GMPC is located off Haystack
Road in the Town of Wilmington.

I. PROCEDURAL SUMMARY

On February 7, 2002, the District #2 Environmental Commission Assistant
Coordinator (Coordinator) issued Jurisdictional Opinion #2-157 (JO) in which she
determined that an amendment to Land Use Permit #2W0901 (Permit) would be
required because the Project would allow for additional traffic which is a material
change pursuant to 10 VSA §§ 6601-6092 (Act 250).

On March 8, 2002, the Petitioner filed a petition for declaratory ruling with the
Environmental Board (Board), appealing the JO.  The Petitioner contends that the
Project does not require an Act 250 permit or an amendment to the Permit.

On April 11, 2002, Board Chair Marcy Harding convened a prehearing
conference and on April 19, 2002 she issued a Prehearing Conference Report and
Order (PCRO).

On June 26, 2002, a three-member panel of the Board (Panel) convened a
hearing and conducted a site visit with the following participants:

Petitioner by Richard Gale, Esq. and Sonia Alexander
GMPC by Sharon Lucia

On June 26, 2002, and August 2, 2002, the Panel deliberated.
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Based upon a thorough review of the record, related argument, and the
proposed findings of fact and conclusions of law, the Panel issued a proposed
decision on August 2, 2002, which was sent to the parties.  The parties were
allowed to file written objections and request oral argument before the Board on or
before August 20, 2002.

No party filed a request for oral argument and / or written objections to the
proposed decision.  The Board deliberated on September 18, 2002.  Following a
thorough review of the proposed decision and the record, the Board declared the
record complete and adjourned.  The matter is now ready for final decision.

II. ISSUE

Whether the Project proposed by the Petitioner for municipal purposes is a
material or substantial change which will require an amendment to Land Use Permit
#2W0901.

III. FINDINGS OF FACT

To the extent that any proposed findings of fact are included within, they are
granted; otherwise, they are denied.  See Secretary, Agency of Natural Resources
v. Upper Valley Regional Landfill Corp., 167 Vt. 228, 241 (1997); Petition to Village
of Hardwick Electric Department, 143 Vt. 437-445 (1983).

1. The Petitioner, a municipality within the County of Windham, has
entered into a Purchase and Sale Contract dated  November 27, 2001, pursuant to
which it agrees to purchase a 3.94-acre unimproved "land-locked" parcel from G. S.
Precision, Inc.

2. The Petitioner's purchase obligation is contingent, inter alia, upon it
obtaining access to the premises from Haystack Road over an easement crossing
lands owned by GMPC.

3. GMPC obtained the Permit on August 27, 1991, and an Administrative
Amendment #2W0901-1 (Amendment) on December 10, 1991, for the parcel
owned by GMPC.  The Permit authorizes GMPC to construct a 48-foot by 60-foot
addition to house utility service vehicles and to join two driveways creating a circular
driveway pattern.  The Amendment incorporates WW-2-0428-R1 and authorizes
GMPC to revise the sewer line and install surface floor drains for drippings.

4. The Permit at 3 states that the “granting of less than an undivided
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whole interest in this project is prohibited without prior approval of the District
Environmental Commission.”

5. Schedule B, Criterion 5, of the Permit Application states that the
project “will not increase traffic.  No additional employees or customer visits are
contemplated.”

6. The 3.94-acre unimproved land-locked parcel to be conveyed to the
Petitioner is located northerly of a parcel owned by Harraseeket, LLC, easterly of a
GMPC parcel, and southerly of a parcel owned by the State of Vermont and used
by the Vermont Agency of Transportation (VTrans).  The State of Vermont parcel is
served by a fifty-foot wide easement crossing the GMPC parcel.

7. A 20-foot wide paved road is located on the easement, although the
map submitted as evidence did not correspond to observations made during the site
visit.

8. The proposed easement rights to be granted the Petitioner by GMPC
will be in the same physical location as those easement rights enjoyed by the State
of Vermont for its VTrans facility.

9. No portions of the GMPC parcel beyond the limits of the existing 50-
foot wide easement will be changed, altered or disturbed.

10. None of the activities of the Petitioner’s Project will take place upon
the GMPC parcel other than traffic over the existing roadway now serving VTrans’
highway maintenance facility.

11. VTrans’ vehicles, VTrans’ employee vehicles, and vendor vehicles
now use the roadway crossing the GMPC parcel.

12. Only one vehicle was observed leaving the VTrans highway
maintenance facility during the Panel’s hour-long site visit of Wednesday June 26,
2002 at 10:45 a.m.

13. Eight trucks, two large pieces of heavy equipment, a large bay, a large
garage, a salt shed, and a sand mound were observed on the VTrans property
during the Board’s site visit of June 26, 2002.

14. The Petitioner did not produce any evidence concerning the existing
level of traffic on the easement.
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15. The Petitioner intends to use the 3.94-acre unimproved land-locked
parcel for municipal purposes, including Town highway maintenance facilities; the
Petitioner, however, has no plans for immediate development.  The Petitioner may
also propose developing a police or fire department facility in the future on the 3.94
acre parcel as well.

16. Petitioner’s vehicles, employee vehicles, and vendor vehicles would
travel over the same roadway crossing the GMPC parcel.

17. The Petitioner’s use of the 3.94 acre parcel for a town highway
maintenance facility is estimated to generate 31.5 vehicle round trips per day, five
days a week for employees.  Municipal refueling would generate 10 round trips per
week for police vehicles, 10 round trips per week for emergency vehicles, and 1
round trip per week for the fire truck.  Gas would be delivered once a month.  Sand
and gravel would also be delivered to the parcel.

IV. CONCLUSIONS OF LAW

D. Introduction

The Petitioner proposes to purchase and develop a land-locked 3.94 acre
parcel.  Pursuant to 10 V.S.A. 6001(3) and EBR 2(A)(4), there is no Act 250
jurisdiction over construction of improvements for municipal purposes on a tract of
land less than 10 acres.  However, Petitioner plans on accessing the land-locked
parcel through an easement over the parcel owned by GMPC which is governed by
the Permit.  The issue in this case is whether the Project’s impacts on the parcel
owned by GMPC are a substantial or material change that require an amendment to
the Permit.

Whether the Project will be found to be a material or substantial change to
the Permit depends ultimately on the intended use of the 3.94 acre parcel.  The
acquisition of the easement by itself does not have a significant impact on any Act
250 criteria.  However, the use of the easement could.  Therefore, since the
Petitioner intends to use the easement some time in the future, the parties agreed
to redefine the term “Project” from “the acquisition of an easement over an existing
roadway,” as was defined in the PCRO to “the acquisition and use of an easement
over an existing roadway.”

The Petitioner stated that it may use the 3.94 acre parcel for a town highway
maintenance facility, a police station and a fire station.  However, the Petitioner has
only provided evidence on the impacts of using the 3.94 acre parcel for a town
highway maintenance facility.  Therefore, as discussed below, the Petitioner has not
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met its burden of production with regard to the police and fire station and these
proposed uses will not be considered.

E. Scope of Review and Burden of Proof

A petition for declaratory ruling is considered de novo to determine whether
any statutory provision, rule or order of the Board is applicable.  10 V.S.A. § 6007(c)
and Environmental Board Rule (EBR) 3(D).  A declaratory ruling proceeding does
not consider the issue of whether a jurisdictional opinion or any part thereof, is
correct.  For this reason, facts stated or conclusions drawn in the jurisdictional
opinion are not considered by the Board.  Given that the petition is filed in a timely
fashion, the only issue is the applicability of any statutory provision or of any rule or
order of the Board over the project described in the opinion.  Re: Thomas Howrigan
Gravel Extraction Thomas Howrigan and Ivan Charbonneau, Declaratory Ruling
#358, Findings of Fact, Conclusions of Law and Order at 9 (Aug. 30, 1999).

The burden of proof includes the burden of production and burden of
persuasion. Re: Applewood Corporation Dummerston Management, Declaratory
Ruling #325, Findings of Fact, Conclusions of Law, and Order at 8-9 (Sept. 25,
1996).

The Chair has held that the burden of proof is on a permittee when the
question is raised regarding jurisdiction over changes to an already permitted
project:

Based on Board precedent, the burden of proof in a Petition for Declaratory
Ruling concerning a permitted project which may have undergone a
substantial or material change is on the permittee.  Thus the permittee, in this
matter Petitioners, must prove that the changes comply with the permits or
are not substantial or material, and therefore, do not require permits
amendments under EBR 34.  Pizzagalli Properties (Burger King), Declaratory
Ruling Request #361, Chair’s Preliminary Ruling (Jun. 8, 1998); Re:
Pizzagalli Properties and Town of Colchester, Declaratory Ruling #374,
Findings of Fact, Conclusions of Law, and Order (May 20, 1999);
Developer’s Diversified Reality Corporation, Declaratory Rulings #364, #371,
and #375 (consolidated), Findings of Fact, Conclusions of Law, and Order
(Mar. 25, 1999); Vermont Institute of Natural Science, Declaratory Ruling
#352 (Feb. 11, 1999); Ronald L. Saldi, Sr., Declaratory Ruling Request #365
(Dec. 24,1998).

Re: New England Container Company and Roland Devost, Declaratory Ruling #393
Prehearing Conference Report and Order (Mar. 23, 2001).
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Therefore, in this matter, the Petitioners carry the burden of proof, including
both production and persuasion on the question of whether a permit amendment is
required.

F. Petitioner’s Preliminary Arguments

The Petitioner raises a series of preliminary arguments.  First, Petitioner
argues that any additional traffic generated by a municipal project which is exempt
from Act 250 should also be exempt.  However, the Project itself is not exempt from
Act 250.  Only the proposed construction of improvements for a municipal purpose
on the 3.94 acre parcel is exempt.  Petitioner’s argument fails because it focuses on
the 3.94 acre parcel that the Petitioner intends to buy and not on the use of the road
on the GMPC parcel that is under the Permit.  The question is whether the Project
will impact the GMPC Permit.  In the instant case, any exemption that the Petitioner
enjoys for the 3.94 acre parcel is limited to the 3.94 acre parcel.

Petitioner argues second that any increase in traffic will not be to the GMPC
parcel or as a result of its operations.  This argument ignores the fact that there is
no distinction between traffic going through an area and traffic going to an area.  For
example, in Re: Omya, Inc., and Foster Brothers, Inc., #9A0107-2-EB, Findings of
Fact, Conclusions of Law, and Order (May 25, 1999) the issue was the level of truck
traffic going through the town of Brandon from the Omya quarry.  In Omya, the
Board ultimately imposed traffic limitations on the amount of daily truck trips
because of traffic impacts in Brandon.

The Petitioner argues last that the GMPC operation will remain unchanged. 
Once again, the focus of this case is not on the number of trips GMPC employees
or other people make to the GMPC facility.  The issue here is the increase in the
level of traffic due to Petitioner’s acquisition of an easement over the GMPC parcel.

G. Material Change

Pursuant to EBR 34, “an amendment shall be required for any material or
substantial change in a permitted project, or any administrative change in the terms
and conditions of a land use permit.”  A material change is “any alteration to a
project which has a significant impact on any finding, conclusion, term or condition
of the project’s permit and which affects one or more values sought to be protected
by the Act.”  EBR 2(P).

The test for a “material change” involves two steps.  First, the Board must
determine whether an alteration has or will take place.  Re: Hiddenwood
Subdivision, Declaratory Ruling #378, Findings of Fact, Conclusions of Law, and
Order at 9-10 (Jan. 12, 2000); Re: Vermont Institute of Natural Science, Declaratory
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Ruling #352, Findings of Fact, Conclusions of Law, and Order at 26 (Feb. 11, 1999);
Re: Sugarbush Resort Holdings, Inc., Declaratory Ruling #328, Findings of Fact,
Conclusions of Law, and Order (Feb. 27, 1997); Re: David Enman (St. George
Property), Declaratory Ruling #326, Findings of Fact, Conclusions of Law, and
Order (Dec. 23, 1996); Re: Mount Mansfield Co., Inc., Declaratory Ruling #296,
Findings of Fact, Conclusions of Law, and Order (Jul. 22, 1992).  Second, if the
Board finds an alteration, the Board must determine whether the alteration has any
significant impact on any finding, conclusion, term, or condition of the project’s
permit, and the alteration affects one or more of the values Act 250 protects.  EBR
2(P).

1. Physical Change or Alteration to Project

The alteration to a project can be either a physical change or a change in
use. Hiddenwood Subdivision Id.  Petitioner cites Re: Town of Windsor, Declaratory
Ruling #255 Findings of Fact, Conclusions of Law, and Order (Jul. 30, 1992) to
support an argument that there can be no substantial or material change if there is
no physical change, alteration, disturbance to the land.  The Petitioner argues that
the roadway already exists and therefore, the parcel will not be physically changed,
altered, or disturbed.  However, the section of the Town of Windsor decision that
Petitioner relies upon concerns computing the “involved land” to determine
jurisdiction.  The Board held that for municipal and state projects, “incident to use
applies only to land which is physically changed or altered because of a proposed
project.”  Id. at 5.  There can be substantial or material changes that do not alter the
land but still impact the values protected by Act 250.

The proposed town highway maintenance facility on the 3.94 acre parcel is
estimated to generate 31.5 vehicle round trips per day five days a week for
employees.  Municipal refueling at the 3.94 acre parcel for the highway
maintenance facility is estimated to generate 10 round trips per week for police
vehicles, 10 round trips per week for emergency vehicles, and 1 round trip per week
for the town’s fire truck.  Gas will also be delivered once a month in addition to
occasional loads of sand and gravel.  Given that the 3.94 acre parcel is land-locked,
the only way for these vehicles to reach the 3.94 acre parcel is for them to use the
easement.

The increased vehicle use on the easement, while not a physical change, 
constitutes a change in use.  Therefore, there has been an alteration, and the first
part of the test for material change has been met.

2. Significant Impact

During the hearing, the Board took official notice of Schedule B Criterion 5 of
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Under 3 V.S.A. § 810(4), notice may be taken of judicially cognizable facts in
contested cases.  In addition, “[t]he rules of evidence as applied in civil cases . . . shall
be followed” in contested cases before administrative bodies.  Id. § 810(1).  Pursuant
to the Vermont Rules of Evidence, “[a] judicially noticed fact must be one not subject to
reasonable dispute in that it is . . . capable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be questioned.”  V.R.E. 201(b);
See In re Handy, 144 Vt. 610, 612 (1984).  There were no objections to the Board
taking such notice.

the application to the Permit, which states that the project “will not increase traffic. 
No additional employees or customer visits are contemplated.”2  This restriction is
incorporated by reference in the Permit and is a binding condition.  Permit condition
1.

There is no dispute that the use of the 3.94 acre parcel as a town highway
maintenance facility will increase traffic on the easement.  This increase is in direct
conflict with Schedule B which explicitly requires that traffic not increase.  Therefore,
this change in use will significantly impact the Permit condition incorporated from
Schedule B.  The increase in traffic also affects the values Act 250 seeks to protect
incorporated in 10 V.S.A. § 6086(5).

Additionally, the Permit states that GMPC’s “granting of less than an
undivided whole interest in this project is prohibited without prior approval of the
District Environmental Commission.”  Granting an easement to the Petitioner
divides an interest in the land included in GMPC’s Permit.  The granting of this
easement is in direct conflict with the Permit and affects the values Act 250 seeks to
protect by allowing uncontrolled division of interests in land of permitted projects.

Therefore, because the increased traffic and the act of dividing land interests
are alterations to the GMPC project which affect the values Act 250 seeks to
protect, the Project constitutes a material change which requires an amendment to
the Permit.

Since the Board concludes that the Project is a material change, the Board
does not need to reach the question whether the Project also constitutes a
substantial change.

V. ORDER

1. The Board takes official notice of Schedule B of the application to the
Permit.
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2. The use of the Project by Petitioner to access a town highway
maintenance facility is a material change that requires an Act 250
permit amendment to GMPC Land Use Permit #2W0901 dated 
August 27,1991 as administratively amended on December 10, 1991
pursuant to EBR 2(A)(4) and 2 (F)(3).

Dated at Montpelier, Vermont, this 19th day of September, 2002

VERMONT ENVIRONMENTAL BOARD

_/s/Marcy Harding________
Marcy Harding, Chair
John Drake
Bernie Henault
George Holland
Samuel Lloyd
Alice Olenick
A. Gregory Rainville
Jean Richardson
Donald Sargent


