
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Ingleside Equity Group Declaratory Ruling #397

Findings of Fact, Conclusions of Law, and Order

This case involves a Petition for a Declaratory Ruling ("Petition") filed by
Ingleside Equity Group ("Ingleside") from a Jurisdictional Opinion concerning the
completeness of an application for a 10-lot residential subdivision in the Town of
St. Albans, Vermont.

I. Procedural History

On March 15, 2001, Ingleside filed Land Use Permit Application #6F0391-8 for a
10-lot residential subdivision, known as Sunset Terrace, Phase III (Ridge View Drive) in
St. Albans, Vermont (the "Project").

By letter dated March 21, 2001, the Coordinator for the District #6 Environmental
Commission ("Commission") issued an unnumbered Jurisdictional Opinion ("JO"), in
which he determined that Ingleside’s application was substantially incomplete.  The
Coordinator found that Ingleside had failed to provide sufficient information for the
Commission to determine compliance with 10 V.S.A. § 6086 (a)(9)(B) (primary
agricultural soils) ("Criterion 9(B)").1  In particular, the Coordinator noted that Ingleside
had not addressed the four subcriteria or provided information showing compliance with
the Mitigation Agreement requirements as established in Southwestern Vermont Health
Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law, and Order (Feb. 22,
2001).

On April 23, 2001, Ingleside filed the Petition with the Environmental Board
("Board"), appealing the JO, pursuant to 10 V.S.A. § 6007(c) and Environmental Board
Rule ("EBR") 3.  Ingleside contends that its Project application is complete with respect
to Criterion 9(B).

Following a May 22, 2001 Prehearing Conference attended by Ingleside (by
Samuel L. and Rachel Smith) and the Northwest Regional Planning Commission (by
Catherine Dimitruk), Board Chair Marcy Harding issued a June 6, 2001 Prehearing
Conference Report and Order ("Prehearing Order").

The Board heard this matter on July 25, 2001, in the Town of St. Albans.  Only
Ingleside, represented by Samuel Smith, appeared at the hearing.

                                           
1 The Coordinator also found information to be lacking with respect to 10 V.S.A.
§6086(a)(10).
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The Board deliberated on this Petition on July 25, 2001 and August 15, 2001.

Based upon a thorough review of the record and related argument, the Board
declared the record complete and adjourned.  This matter is now ready for decision.

II. Issue

As framed in the Prehearing Order, the issue in this matter is:

Whether Land Use Permit Application #6F0391-8 (specifically
as to 10 V.S.A. § 6086 (a)(9)(B)) is complete.

III. Official Notice

Under 3 V.S.A. § 810(4), notice may be taken of judicially cognizable facts in
contested cases.  In addition, and with limited exceptions, "[t]he rules of evidence as
applied in civil cases ... shall be followed" in contested cases before administrative
bodies.  Id. § 810(1).  Pursuant to the Vermont Rules of Evidence, "[a] judicially noticed
fact must be one not subject to reasonable dispute in that it is … capable of accurate
and ready determination by resort to sources whose accuracy cannot reasonably be
questioned."  V.R.E. 201(b); see In re Handy, 144 Vt. 610, 612 (1984).  Official notice of
a judicially cognizable fact may be taken whether requested or not and may be done at
any stage of the proceeding.  3 V.S.A. § 810(4); V.R.E. 201(c) and (f).  Upon timely
request, a party is entitled to an opportunity to be heard as to the propriety of taking
official notice and the tenor of the matter noticed.  See V.R.E. 201(e).  Findings of Fact
may be based upon officially noticed matters.  3 V.S.A. § 809(g).

At the July 25, 2001 hearing, Chair Harding indicated that the Board would take
official notice, pursuant to 3 V.S.A. § 810(4), of the Findings of Fact, Conclusions of Law
and Order issued by the Commission for Land Use Permit Application #6F0391 and the
Findings of Fact, Conclusions of Law and Order which accompanied Land Use Permit
#6F0391-EB.  Official notice is expressly not taken of any evidence, testimony or
exhibits which underlie said Findings and Conclusions.

Ingleside has no objection to the Board taking such notice.

IV. Facts

1. Ingleside Equity Group is a real estate partnership involving the widow
and children of Edwin C. Smith, including Samuel Smith.
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2. On May 11, 1989, the Board issued Land Use Permit #6F0391-EB to
Edwin and Avis Smith.  This permit authorized a 14-lot, 8.48-acre residential subdivision
(also known as "Phase II") on part of an 18-acre tract of land in St. Albans Town west of
Exit 19 of Interstate 89, south of the Interstate access ramp.

3. The Board's 1989 decision reversed a decision by the Commission which
had denied Ingleside a permit for Phase II because the subdivision failed, inter alia, to
comply with the aesthetics elements of Criterion 8, 10 V.S.A. §6086(a)(8) ("Criterion 8"),
and Criterion 9(B).

4. This 18-acre tract is known as the "South Parcel."

5. This 18-acre tract is a part of a 448-acre tract of land (the "Smith Farm"),
formerly farmed by the Smith family.

6. Phase I, a seven-lot subdivision developed by Ingleside in 1988, is located
on approximately four acres of this 18-acre tract.

7. The Project (Phase III) is located on approximately seven acres of this 18-
acre tract.

8. Land Use Permit #6F0391-EB indicates an intent by the Board to obtain
an overview of the intended use of the entire 448-acre tract.

9. Condition 18 of Land Use Permit #6F0391-EB states that no further
subdivision or development of the 448-acre tract can occur without the approval of the
Commission.

10. Condition 20 of Land Use Permit #6F0391-EB further states:

Prior to the further development or subdivision of the
Permittees’ land, the Permittees shall submit to the District
Commission, for review and approval, a conceptual master plan that
incorporates at least the following:

a) designation of use area by category (i.e.
residential, commercial, industrial, agricultural, open space.);

b) identification of the location and size of primary
agricultural soils on the involved lands and the location and
size of those primary agricultural soils to be protected and
preserved for the life of the Land Use Permit;
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c) identification of buffer zones between houses
and agricultural land uses;

d) identification of the size and location of open
spaces which will remain unbuilt after development of the
involved lands for the life of the Land Use Permit;

e) intensity of uses;

f) the master plan shall reflect a good faith attempt
to create a favorable visual statement of the Applicants’ land.

11. The Findings of Fact which accompany Land Use Permit #6F0391-EB
state that:

The Applicants and the State have entered into a Stipulation
in which the Applicants agree to take certain steps to mitigate the
visual impact of the subdivision, including the following:

(a) The Applicants will submit to the District #6 Environmental
Commission and obtain approval for a conceptual master plan
before any further subdivision or development of the Smith Farm
may take place.  The masterplan … will identify use areas by
category, areas of preserved agricultural soils to be protected, buffer
zones between agricultural and residential uses, the open spaces
that will remain undeveloped, and the intensity of uses.  In general,
the masterplan will reflect a good faith attempt to create a favorable
visual statement of the Applicant's land.

Finding of Fact 10(a).

12. As to Criterion 9(B), the Conclusions of Law which accompany Land Use
Permit #6F0391-EB state that:

[T]he Applicants have agreed that their entire 448-acre
property will be included in the Board's jurisdiction for this
subdivision and for any future development of the farm.  Before any
further development or subdivision of the Smith Farm may take
place, the Applicants will submit a master plan to the District #6
Environmental Commission.  Among other things, the master plan
will identify the location and size of areas of all the primary
agricultural soils on the property and the location and size of the
areas containing primary agricultural soils that will be protected for
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the life of any land use permit issued.  In addition, the Applicants
have agreed to specifically protect 13.93 acres of primary
agricultural soils located on this farm.  These soils are currently used
for agricultural purposes, are located in close proximity to the central
portions of the farm, and have an equivalent potential for producing
food and forage crops to the soils on the subdivision site.

***

The Applicants wish to submit a master plan for the property
after they have created this 14-lot subdivision, but before any further
development of the property takes place.  The Board believes that
submission of the master plan before this site is subdivided would
provide the Board with better information about the protection of the
primary agricultural soils for evaluation whether the agricultural
potential of the soils on the site will be significantly reduced. …

Conclusions of Law at 8 and 9.

13. At the time that the Board issued Land Use Permit #6F0391-EB, no
Mitigation Agreement existed between Ingleside and the Department of Agriculture,
Food and Markets ("DAFM"), relative to the 448-acre tract or any portion thereof.

14. Land Use Permit #6F0391-EB is not a master permit or umbrella permit.

15. On October 4, 1994, Ingleside submitted a request for conceptual master
plan review for the Smith Farm to the Commission.

16. Ingleside’s request was made pursuant to Condition 20 of Land Use
Permit #6F0391-EB.

17. The Commission found that 281 acres of the Smith Farm were subject to
Condition 20.

18. At the November 8, 1994 hearing before the Commission on Ingleside's
master plan, Ingleside requested that the Commission review and issue findings of fact
under Criterion 9(B) (as they applied to Condition 20), and on other relevant remaining
criteria.

19. On December 23, 1994, the Commission issued Partial Findings of Fact,
Conclusions of Law, and Order on Criterion 9(B) and other Criteria.  Edwin and Avis
Smith, Application #6F0391-1, Partial Findings of Fact, Conclusions of Law, and Order
(Dec. 23, 1994).
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20. As to Criterion 9(B), the Commission found that of the land subject to
Condition 20, 133 acres contain primary agricultural soils.  The Commission found that,
under Ingleside's proposal, all of these 133 acres would be "taken out of production and
will no longer be available for agricultural use."  Id. at 8.

21. The Commission further wrote:

The Commission encourages the Applicants to move forward
with their initiatives to satisfy Criterion 9(B) through the preservation
of other agricultural lands.  The Commission endorses two methods
of off-site mitigation: 1) the payment of a preservation fee to the
Vermont Housing and Conservation Board, 2) transfer of
development rights or agricultural easements to a bona fide local or
state land trust or a combination thereof.  All efforts should be
closely coordinated with the Department of Agriculture.

The present proposal does not contain sufficient information
for the Commission to issue affirmative findings under Criterion 9(B),
therefore the Commission finds that the development will
significantly reduce the potential of the agricultural soils on the site.
This is a deficiency in the application which may be corrected with
the submission of a specific off-site mitigation proposal based on a
ratio of at least two acres to be preserved for every one acre
destroyed. … Once the method of mitigation is chosen, the
Applicants need to submit all the necessary details and agreements
in order for the Commission to properly review the plan.

Id.

22. The Commission’s 1994 decision concludes, in pertinent part:

Based upon the foregoing Partial Findings of Fact and in
accordance with Environmental Board Rule 21, it is the conclusion
of the District #6 Environmental Commission that the project … is
deficient due to inadequate evidence and information under the
relevant criteria.  The deficiencies may be corrected as stated under
the above partial findings of fact.

The partial findings of facts and conclusions of law made
under the terms of this section shall be binding upon all parties for
two years from date of issuance…
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Approval of the conceptual master plan shall not be granted
under Condition #20 of the Land Use Permit #6F0391-EB until the
Applicants have fully complied with Criteria 1(E), 1(G), 8 and 9(B)
and all affirmative findings have been made by the District
Commission as required by Act 250.  Any subsequent phases shall
be reviewed as amendments under all ten criteria of Act 250.

23. Ingleside appealed the December 23, 1994 Commission decision to the
Board.  This appeal was later withdrawn.

24. In 1995, Samuel Smith of Ingleside contacted Amy Jestes Llewellyn, then
an Agricultural Land Use Planner with DAFM, to discuss off-site mitigation to satisfy the
requirements of Criterion 9(B) in accordance with the Commission’s 1994 decision.

25. In a September 14, 1995 letter to Samuel Smith, Llewellyn reviewed the
information sent to her by Smith, noted that the Commission had determined that the
tract contained 133 acres of primary agricultural soils, discussed the process for the
submission and approval of Mitigation Agreements for each phase of the development
and the phasing of mitigation payments.  She concluded:

In summary, the Department [of Agriculture] will support your
Master Plan if it accomplishes the following:

1. You will enter into the standard Mitigation Agreement
with the Department and the Vermont Housing and Conservation
Board for each phase of the development at the time the application
is submitted.…

2. A separate Mitigation Agreement will be entered into
for each of the four phases of development.  The mitigation payment
will be calculated concurrent with filing the Act 250 application for
the phase, and the payment will be based on the average cost of
acquiring conservation easements on the agricultural land in the
St. Albans area as determined by this department based on
Vermont Housing and Conservation Data.

26. Llewellyn's September 14, 1995 letter included a copy of a Mitigation
Agreement form (draft dated September 15, 1995).

27. On October 10, 1995, Ingleside filed additional information concerning its
conceptual master plan with the Commission.  This information included copies of the
September 14, 1995 Llewellyn letter and the sample mitigation agreement.
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28. The Commission issued a decision on January 19, 1996.  Re: Avis Smith,
#6F0391-1, Decision and Order (Jan. 19, 1996).

29. In the section entitled "Scope of Review" in the January 1996 decision, the
Commission noted:

The Applicant has not filed information or sought review of a
master plan under all Act 250 criteria or partial review of the project
under selected criteria as allowed in Rule 21.  The Applicant
maintains that there are no plans to develop the property and
therefore cannot supply any site specific information regarding the
development of the property.  Therefore, the Commission cannot
adequately evaluate the application under the criteria set for in 10
V.S.A. §6086(a)(1) through (a)(10).

…. There will be no findings of fact issued under any of the
criteria and subsequently no vested right in the development of this
tract or tracts of land until a complete application is filed and
reviewed by the District Commission.  Furthermore, the Commission
wishes to make it clear that any subsequent application for
development of this property shall address all ten criteria and
provide a plan for future development of each specific parcel (South,
West, East and Central), pursuant to Environmental Board Rule 21.

The Commission will limit its review to the six items
referenced in Condition #20 of Land Use Permit #6F0391-EB.

30. The Commission's January 1996 decision concluded that Ingleside had
satisfied subparagraphs (a), (b), (c) and (e), but not subparagraphs (d) and (f) of
Condition 20 of Land Use Permit #6F0391-EB.

31. In its review subparagraph (b) of Condition 20, the Commission's January
1996 decision repeated its earlier findings that there were 133 acres of primary
agricultural soils on the project lands and that all of these 133 acres would be lost to
development.  The Commission further wrote:

The Applicant has agreed in principle to an off-site mitigation
agreement with the Department of Agriculture and the Vermont
Housing and Conservation Board that would require the Permittee to
escrow a sum of money sufficient to ensure that conservation
easements could be purchased on twice as many acres of primary
agricultural soils as will be converted by the project.  Such a
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mitigation proposal was approved by the Environmental Board in
Land Use Permit #6F0357R-EB, Gerbode.

The Applicant testified that all 133 acres of primary
agricultural soils will be lost to development.

Re: Avis Smith, #6F0391-1, Decision and Order at 2 (emphasis added).

32. The Commission’s January 1996 decision noted that, while a person may
seek master plan review under EBR 21, Ingleside had not requested such review and
had limited the scope of its request to whether there had been compliance with
Condition 20.  Id. at 1.

33. The Commission further found that "a review of each parcel as it is
proposed for development under Environmental Board Rule 21 is necessary to prevent
the unplanned, uncoordinated and uncontrolled use of the project lands."  Id. at 7.

34. The Commission's Order within its January 1996 decision stated, in
pertinent part: "Any subsequent application shall address all ten criteria of Act 250 for
the construction of improvements within each parcel proposed for development.  The
application must also include the development plan for the remaining lands within that
parcel (North, West, East, or Central) pursuant to Environmental Board Rule 21."  Id.

35. Between 1995 and 2000, Ingleside developed other parts of the 448-acre
tract, including the Grice Brook Elderly Housing Project, the INS building, the Elks
Lodge, and Yankee Farm Credit.  Ingleside has received Act 250 Land Use Permits for
each of these developments; each of these Land Use Permits included Mitigation
Agreements entered into between Ingleside and DAFM.

36. None of the 133 acres of primary agricultural soils identified by the
Commission has been developed.

37. The Project would develop some of these primary agricultural soils.

38. On March 15, 2001, Ingleside filed Land Use Permit Application #6F0391-
8 for the Project, which is the subject of this Petition.

39. Ingleside does not have a signed Mitigation Agreement with DAFM for the
agricultural lands, which the Project will develop.
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40. Ingleside has a July 17, 2001 letter from Leon Graves, the Commissioner
of DAFM which states that DAFM "reaffirms is position regarding off-site mitigation for
the development of the Smith Farm properties as set forth in the Department’s letter of
September 14, 1995 as it relates to the 15.26 acre South Parcel."  The letter continues:

The Department continues to be willing to enter into an off-
site mitigation agreement for the 15.26-acre South Parcel.  Any such
mitigation agreement should include provisions to specifically
identify the agricultural soils to be lost to development and a
commitment by the parties to the agreement to use any off-site
mitigation funds to purchase agricultural rights on land with soils with
the same or higher relative agricultural value in proportion to the
acreage effected (sic).  In addition, in determining the dollar amount
per acre to purchase legal interests in other agricultural lands, the
parties to the agreement will examine recent appraisals of
conserved agricultural land in the area of the development in which
similar or better agricultural soils were preserved.

The Department’s willingness to enter into such an
agreement is subject to final approval by the Board or the District
Commission with regard to Criteria [sic] 9(B) and any outstanding
requirements concerning master planning for the Smith Farm
properties.

41. Ingleside will enter into a Mitigation Agreement with DAFM to protect 266
acres of primary agricultural soils of a comparable quality to the 133 acres of the
primary agricultural soils on the Smith Farm.

42. Ingleside concedes that, in addition to satisfying the requirements of
Criterion 9(B), it must also show compliance with all ten Criteria, in particular any
important open space aspects relevant under a consideration of Criterion 8 (aesthetics).

V. Conclusions of Law

This case turns on the question of whether Ingleside, by virtue of earlier Board or
Commission decisions has obtained certain vested rights in the manner or procedure
whereby it may satisfy the requirements of Criterion 9(B) through the use of a Mitigation
Agreement with DAFM.
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Criterion 9(B)

Pursuant to Criterion 9(B), before issuing a permit for the development or
subdivision of primary agricultural soils, the Board or District Commission must find that
the project "will not significantly reduce the agricultural potential of the primary
agricultural soils,"2 or that

(i) the applicant can realize a reasonable return on the fair
market value of his land only by devoting the primary agricultural
soils to uses which will significantly reduce their agricultural
potential; and

(ii) there are no nonagricultural or secondary agricultural soils
owned or controlled by the applicant which are reasonably suited to
the purpose; and

(iii) the subdivision or development has been planned to minimize
the reduction of agricultural potential by rates of growth, and the use
of cluster planning and new community planning designed to
economize on the costs of roads, utilities and land usage; and

(iv) the development or subdivision will not significantly interfere
with or jeopardize the continuation of agriculture or forestry on
adjoining lands or reduce their agricultural or forestry potential.

                                           
2 "Primary Agricultural Soils" are defined as

soils which have a potential for growing food and forage crops, are
sufficiently well drained to allow sowing and harvesting with
mechanized equipment, are well supplied with plant nutrients or
highly responsive to the use of fertilizer, and have few limitations for
cultivation or limitations which may be easily overcome.  In order to
qualify as primary agricultural soils, the average slope of the land
containing such soils does not exceed 15 percent, and such land is
of a size capable of supporting or contributing to an economic
agricultural operation.  If a tract of land includes other than primary
agricultural soils, only the primary agricultural soils shall be affected
by criteria relating to such soils.

10 V.S.A. § 6001(15).
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10 V.S.A. § 6086(a)(9)(B).

The burden of proof under Criterion 9(B) is on the applicant.  10 V.S.A. §
6088(a).

Requirements for Mitigation Agreements

Historically, an applicant for a Land Use Permit for a development or subdivision
has been able to satisfy Criterion 9(B) in one of three ways: first, an applicant could
show that its development or subdivision would not impact primary agricultural soils,
either because there were no such soils on the project site or because the project would
not destroy or imperil any such soils; second, if the project would impact primary
agricultural soils, the applicant could comply with Criterion 9(B) by meeting the
requirements of the Criterion's four subcriteria; third, if the project would impact primary
agricultural soils, and meeting the subcriteria requirements was not possible, the
applicant could side-step those subcriteria by entering into a Mitigation Agreement with
DAFM to pay for the preservation of other, off-site primary agricultural soils. Re: J. Philip
Gerbode, #6F0357R-EB, Findings of Fact, Conclusions of Law, and Order (Mar. 26,
1991).

In February of this year, the Board changed the standards under which it will
accept Mitigation Agreements.  Now, Mitigation Agreements are viewed as a "last
resort," and before a Mitigation Agreement will be accepted as a means to satisfy
Criterion 9(B), an applicant must show that it has designed its project to meet subcriteria
(ii), (iii) and (iv) of Criterion 9(B) to the extent reasonably feasible.  Further, the Board
wrote:

Finally, the Board must have assurances that funds donated
under a Mitigation Agreement will be of an amount sufficient to
ensure that at least two acres of farmland will be purchased or
otherwise protected for every acre of primary agricultural soils that
will be lost to development.  This 2:1 ratio has been historically
applied under the Mitigation Program, and it is one which the Board
believes must, at the very least, be maintained.

Southwestern Vermont Health Care Corporation, Land Use Permit Application
#8B0537-EB, Findings of Fact, Conclusions of Law, and Order at 44 (February 22,
2001) ("SVHC").  The decision continued:

The Project Site also contains agricultural soils of very high
quality, located in an area close to the center of the Town and near
a well-developed infrastructure of roads and highways.  As
agricultural land, therefore, the Project Site has special qualities and
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substantial value.  The mitigation amount in the Agreement does not
reflect these distinctive characteristics.  Rather, the mitigation
amount was derived by using a countywide average cost for
farmland.  There is no indication, however, that this average has
been adjusted to reflect inflation or the changing value of farmlands,
or any cost factors associated with location, accessibility, tract size,
quality of soils, and existing farm infrastructure.  Further, because
this average is an average of agricultural soils of all qualities, the
Mitigation Agreement cannot provide assurances that soils of a
quality comparable to those lost by the Project will actually be
protected.

Since the purpose of the Mitigation Program is to mitigate the
loss of primary agricultural soils at a particular project site, the Board
needs assurance that such loss will be adequately compensated.
The present Mitigation Agreement does not provide such
assurances; it does not guarantee that the funds required under its
terms will be sufficient to protect at least two acres of farmland for
every acre of primary agricultural soils that would be lost to the
Project.

The Board therefore requests applicants, [DAFM] and VHCB
attempt to identify those lands that will be protected by a particular
contribution to the Mitigation Fund.  If this is not possible at the time
the Mitigation Agreement is signed, [DAFM] and VHCB should
develop an appropriate mechanism for insuring that twice the
number of acres of lands with an agricultural potential comparable to
those destroyed by the project will be protected in perpetuity, so that
the Board and the District Commissions can know that the Mitigation
Program is serving its purpose.  Without such identification of lands
to be protected or some other means to convince the Board that the
purpose of the Program is being met, the Board will continue to be
concerned that Mitigation Agreements may not satisfactorily address
the language and purpose of Criterion 9(B) or (C).

Id. at 45.  Thus, after SVHC, it has become more difficult to satisfy Criterion 9(B) by
entering into a Mitigation Agreement.
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Vested rights

As a general rule, an Act 250 applicant’s rights vest upon the filing of a complete
application.  In Re Ross, 151 Vt. 54 (1989).  And see, Smith v. Winhall, 140 Vt. 178
(1981) (applicant is entitled to have a project reviewed in accordance with the laws and
regulations in effect at the time that application is submitted); but see, In re Handy v.
Town of Shelburne, 11 Vt. L.W. 339 (Nov. 17, 2000) (proposed ordinance amendments
that are pending at the time an application is filed may, under certain circumstances,
govern such applications); In re McCormick Management, 149 Vt. 585, 588-590 (1988)
and Preseault v. Wheel, 132 Vt. 247 (1974).  Here, even if Ingleside’s application for the
Project (Phase III) is complete, it was not filed with the Commission until mid-March
2001, some three weeks after the SVHC decision was issued.  Thus, under Ross,
Ingleside can claim no vested rights to the requirements that applied to Mitigation
Agreements prior to SVHC.

The Vermont Supreme Court has recognized that an applicant may also secure
vested rights for a phased project if it has obtained a partial findings and conclusions
from a Commission or the Board pursuant to a master plan application (the precursor of
which was known as an "umbrella permit") for such project.  In re Taft Corners
Associates, Inc., 160 Vt. 583 (1993), (Board cannot reopen issues decided under an
umbrella permit, as those issues are final and not subject to review).  However, no final
decision supporting a master plan exists for the development of the Smith Farm land
relative to Criterion 9(B).  Because the Commission’s 1994 decision did "not contain
sufficient information for the Commission to issue affirmative findings under Criterion
9(B)," it cannot be considered to be a master plan as to Criterion 9(B).  Moreover,
whatever rights Ingleside may have obtained by virtue of the Commission's 1994
decision expired, by the terms of that decision, on December 23, 1996.  Further, as the
Commission’s 1996 decision notes, Ingleside has never sought, and has therefore
never obtained, master plan review and approval.

Despite the lack of a master plan, if Ingleside had an existing, formal off-site
Mitigation Agreement covering the Smith Farm land prior to the Board’s SVHC decision,
then it could rely on that Agreement and could assert that it should not be subject to the
new, tougher SVHC Mitigation Agreement standards.  But it does not have such an
agreement.  At best, it has, as the Commission’s 1996 decision recognized, only an
"agreement in principle" with DAFM.  While the 1995 Llewellyn letter discusses an off-
site mitigation agreement to satisfy Criterion 9(B), no formal agreement has ever been
reached.  None of the blanks on the sample Mitigation Agreement form have been filled
in, and without such basic information, the Llewellyn letter does not constitute an
enforceable contract.  One of the several necessary elements to a valid contract is
"consideration," the payment or promise of something of actual value (such as money).
See Colony Park Associates v. Gall, 154 Vt. 1, 6-7 (1990); Lussier v. North Troy
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Engineering Co., 149 Vt. 486, 493 (1988); Barnes v. Hall, 55 Vt. 420 (1883).  Ingleside
has not presented evidence that it has paid such consideration.

Nonetheless, even in the absence of an actual Mitigation Agreement, Ingleside
contends that prior Commission decisions and actions establish the existence of a de
facto "legally binding agreement with the State of Vermont, the Agriculture Department
and the Act 250 Boards [sic]."  Testimony of Samuel Smith.  Ingleside relies on the
statements in the Commission's January 1996 decision that Condition 20 had mostly
been satisfied, and the Commission's acceptance of the September 1995 Llewellyn
letter as evidence that a future off-site mitigation agreement could satisfy Criterion 9(B).

Ingleside, however, reads too much into Condition 20 of Land Use Permit
#6F0391-EB, the Commission's January 1996 decision, and the other evidence that it
has submitted.

First, as specifically concerns Criterion 9(B), Condition 20 requires that Ingleside
identify "the location and size of primary agricultural soils on the involved lands and the
location and size of those primary agricultural soils to be protected and preserved for
the life of the Land Use Permit."  It appears that the Commission accepted the Llewellyn
letter as a substitute for this identification.  However, even under the pre-SVHC
standards, in order for Criterion 9(B) to be satisfied through off-site mitigation, an
applicant needs to do more than merely identify protected lands; it needs to protect
those lands, or to enter into an agreement protecting those lands.  Gerbode.  No such
protection has occurred; no such agreement has been presented.  Thus, while
Ingleside's satisfaction of subparagraph (b) of Condition 20 is a partial first step toward
compliance with Criterion 9(B), it is not the same thing as satisfaction of the Criterion.

Nor can Ingleside put much stock in the Commission's recognition of the
existence of the Llewellyn letter, which the Commission itself describes only as an
agreement "in principle."  Clearly, the Commission's discussion of the letter, and its
recognition that Criterion 9(B) may be satisfied by the consummation of a Mitigation
Agreement, do not represent an acceptance of a Mitigation Agreement to satisfy the
Criterion.  This is apparent from its Order in the January 1996 decision that  "Any
subsequent application shall address all ten criteria of Act 250 for the construction of
improvements within each parcel proposed for development."  If the Commission had
already determined that Criterion 9(B) had been satisfied by the Llewellyn letter, there
would have been no basis for requiring a review of any future application under "all ten
criteria."
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Under any theory of vested rights, therefore, Ingleside has not established that it
is entitled to have its application reviewed under pre-SVHC standards.

Nevertheless, the Board finds that Ingleside has presented a colorable claim that
it need only submit a Mitigation Agreement with DAFM in order to satisfy Criterion 9(B).
The Board notes specifically the Commission's language at page 8 of its 1994 decision
that:

The present proposal does not contain sufficient information
for the Commission to issue affirmative findings under Criterion 9(B),
therefore the Commission finds that the development will
significantly reduce the potential of the agricultural soils on the site.
This is a deficiency in the application which may be corrected with
the submission of a specific off-site mitigation proposal based on a
ratio of at least two acres to be preserved for every one acre
destroyed. … Once the method of mitigation is chosen, the
Applicants need to submit all the necessary details and agreements
in order for the Commission to properly review the plan.

(Emphasis added)

It is possible to read this language to mean that Ingleside's failure to meet the
requirements of Criterion 9(B) can be corrected simply by the submission of a Mitigation
Agreement that would be acceptable to the Commission.3  While the Board does not
find that this language gives Ingleside vested rights to submit such a Mitigation
Agreement and thereby satisfy Criterion 9(B), equitable considerations impel the Board
to consider this language in an attempt to arrive at a just resolution to the instant case.

The Board therefore holds as follows: Ingleside may complete its application as
to Criterion 9(B) by the submission of a Mitigation Agreement, duly entered into with
DAFM.  Ingleside need not prove that it has complied with the SVHC requirements that
it satisfy subcriteria (ii), (iii) and (iv) of Criterion 9(B) before it may submit such a
Mitigation Agreement to the Commission.  However, because, even under a generous
reading of the Commission's 1994 decision all that Ingleside was promised was the right
to submit a Mitigation Agreement (but the terms of such an agreement were not
delineated), any Mitigation Agreement entered into between Ingleside and DAFM must
conform to the requirements set out in the language on pages 44 and 45 of the SVHC
decision.

                                           
3 It is also arguable that Ingleside might have concluded, upon reading the
Commission's 1996 decision, that it had complied with subparagraph (b) of Condition 20
and that, upon the filing of a Mitigation Agreement, Criterion 9(B) would be satisfied.
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The Board further notes that, as of 1996, the Commission had found that,
although Ingleside had satisfied subparagraphs (a), (b), (c) and (e) of Condition 20 of
Land Use Permit #6F0391-EB, it had not satisfied subparagraphs (d) and (f).  It may be
that Ingleside's present application addresses those latter subparagraphs, but the Board
makes no finding in this regard; rather, it leaves this determination to the Commission.
The Board simply observes that, before Ingleside can obtain a permit for any further
development or subdivision of the Smith Farm, it must complete its compliance with
Condition 20.

The Commission has previously determined that compliance with Condition 20
may be shown in a phased approach as each parcel of the Smith Farm is proposed for
development.  See, Findings of Fact 33 and 34.  Therefore, the Board does not decide
any issue relating to completeness of the permit application outside of the Criterion 9(B)
issue addressed herein.

 VI. Order

1. Ingleside's application as to Criterion 9(B) is not complete.

2. Upon Ingleside's filing a Mitigation Agreement with DAFM which meets the
requirements of Southwestern Vermont Health Care Corporation, Land Use Permit
Application #8B0537-EB, Findings of Fact, Conclusions of Law, and Order at 44 and 45
(February 22, 2001), as outlined above, Ingleside's application, as to Criterion 9(B),
shall be deemed complete.

Dated at Montpelier, Vermont, this 15th day of August 2001.

ENVIRONMENTAL BOARD

_/s/Marcy Harding_____
Marcy Harding, Chair
George Holland
Samuel Lloyd
Greg Rainville
Jean Richardson
Donald Sargent
Nancy Waples


