
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001 - 6092

RE: Liberty Transportation, Inc.
Declaratory Ruling #394

 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns a request for a declaratory ruling whether the
partitioning of 14.93 acres into five lots ("Project") requires an Act 250 Permit
pursuant to 10 V.S.A.  §§ 6001-6092 ("Act 250").  The Project is located off
Vermont Route 131 in the Town of Cavendish, Vermont.

I. PROCEDURAL HISTORY

On October 20, 1994, District #2 Environmental Commission
("Commission") Assistant Coordinator Julia Schmitz issued a Project Review
Sheet ("PRS") indicating that an Act 250 Permit would not be required for the
Project if the current landowner, Richard C. Seger, had no financial connection
to the previous landowners, James O. Damone and Brian R. Glynn, Sr. 

On June 30, 2000, District #2 Environmental Commission Assistant
Coordinator Linda Matteson issued a PRS confirming Assistant District
Coordinator Schmitz’s 1994 PRS, and indicating that an Act 250 Permit would
not be required for the Project if Seger had no financial connection to Damone
and Glynn, Sr.

On September 19, 2000, Matteson issued a Jurisdictional Opinion ("JO")
in which she determined that the partitioning of the 14.93 acres into five lots
requires a permit which needs to be obtained prior to offering lots for sale
pursuant to Act 250.

She reaffirmed this JO on October 23, 2000 and again on January 26,
2001. Jurisdictional Opinion #2-141 (Reconsideration) ("Reconsidered JO").

On February 23, 2001, Liberty Transportation, Inc. ("Petitioner") filed a
Petition for a Declaratory Ruling with the Vermont Environmental Board
("Board"), seeking review of the Reconsidered JO.

Following an April 3, 2001 prehearing conference, on April 13, 2001,
Board Chair Marcy Harding issued a Prehearing Conference Report and Order
("PHCRO").  In the PHCRO, Chair Harding indicated that the matter would be
heard by a Hearing Panel of the Board ("Panel") consisting of two members of
the Board and herself as Chair.  No party objected to the Panel hearing. 
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On July 13, 2001, the Panel convened a hearing in Cavendish, Vermont
with the following individuals and entities participating:

Petitioner by Martin Nikta, Esq.
Brian Glynn, Sr.
Richard Seger

The Panel accepted documentary and oral evidence into the record, and
heard opening and closing statements regarding the issues on appeal. After
recessing the hearing, the Panel deliberated on July 13, 2001. The Panel
deliberated again on August 15, 2001. 

Based on a thorough review of the record, related argument, and the
Petitioner’s proposed findings of fact and conclusions of law, the Panel issued a
proposed decision on August 16, 2001 which was sent to the parties. The parties
were allowed to file written objections and request oral argument before the
Board on or before September 4, 2001.

The Board deliberated on September 19, 2001.  Following a thorough
review of the proposed decision and the record, the Board declared the record
complete and adjourned.  The matter is now ready for a final decision.

II. ISSUES

1. Whether the two Project Review Sheets by Assistant District
Coordinator Julia Schmitz on October 20, 1994, and by Assistant District
Coordinator Linda Matteson on June 30, 2000, which were not appealed to the
Environmental Board, bar review, by virtue of finality doctrines, of Issues 2 and 3
below?

2. Is an Act 250 Permit required pursuant to Environmental Board
Rule ("EBR") 2(B) and 10 V.S.A. § 6001(14)(A) for the current plan to partition
the 14.93 acre parcel into 5 lots?

3. Is an Act 250 Permit required pursuant to EBR 2(B) and  10 V.S.A.
§ 6001(14)(A) because of prior actions undertaken by persons to partition the
14.93 acre parcel into 5 lots?

III. FINDINGS OF FACT
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To the extent any proposed Findings of Fact and Conclusions of Law are
included below, they are granted; otherwise, they are denied.  See, Secretary, 
Agency Natural Resources v. Upper Valley Regional Landfill Corp., 167 Vt. 228,
241-42 (1997).

1. In March 1991, James O. Damone and Brian R. Glynn, Sr. filed an
Act 250 permit application to subdivide 14.93 acres in to 5 lots. A month later, on
April 23, 1991, the Commission held a hearing and issued a recess
memorandum requesting more information.  Partial Findings of Fact were issued
by the Commission indicating that the Commission was prepared to issue a
permit with conditions.

2. Damone and Glynn, Sr. needed an Act 250 Permit because, with
the proposed subdivision, they would have created more than 10 lots in District
#2 in a five-year period.  Damone created at least nine lots between March of
1986 and March of 1991.  Glynn, Sr. created at least two lots over the same
period.

3. Damone and Glynn, Sr. withdrew their Act 250 application in May
of 1992 and claimed that they were no longer pursuing the subdivision.

4. The subdivision plan ("Lovullo subdivision plan") that Damone and
Glynn, Sr. used in their Act 250 permit application was created in 1989 for
Michael Lovullo, a prospective purchaser of the property.  When the Lovullo
purchase fell through, Damone and Glynn, Sr. were allowed to keep the Lovullo
subdivision plan. 

5.  Each of the five lots is bordered by Vermont Route 131 on the
north and the Green Mountain Railroad tracks to the south. The Black River
bisects each lot.  

6. Damone and Glynn, Sr. never offered any lot on the Project site for
sale, nor did they record the plot plan for the lots on the town records.

7. Richard C. Seger obtained the entire 14.93 acre parcel from
Damone and Glynn, Sr. in September 1992. As a part of this transfer, Seger
received the Lovullo subdivision plan for the lots.

8. On October 20, 1994, Coordinator Schmitz issued a PRS indicating
that an Act 250 Permit would not be required for Seger's subdivision of the 14.93
acre parcel in to 5 lots, as long as Seger had no financial connection to Damone
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or Glynn, Sr. Schmitz stated that if Damone and Glynn, Sr. had even a 5%
interest in the Project, the PRS would be void. This PRS also stated that "5 lots 
[are] created by Black River." Seger began construction of a house on Lot 2 after
this PRS was issued.

9. Following the issuance of Coordinator Schmitz’s October 20, 1994
PRS, Seger applied for a subdivision permit from the Department of
Environmental Conservation ("DEC").  The plan that Seger submitted for review
was the Lovullo subdivision plan that he had obtained from Damone and Glynn
Sr. and which showed the same lot configuration as has appeared in Damone
and Glynn, Sr's.1991 Act 250 Permit application.

10. DEC issued Seger a subdivision permit for the lot on which he built
his house (Lot 2) and nine deferral permits. 

11. Seger sold the house on Lot 2 and the back portion of Lot 2 across
the river (for which a deferral permit had been issued) to Mario Gattorna in May
1996.

12. The deed for the sale of Lot 2 to Gattorna describes Lot 2 as being
bordered on the north by Vermont Route 131 and on the south by the Green
Mountain Railroad tracks.  

13. Seger later sold Lots 3, 4, and 5 to Liberty Transportation, Inc., a
Florida corporation, in November 1996. Seger still owns Lot 1.

14. The deeds for the sale of Lots 3, 4, and 5 to Liberty Transportation,
Inc. describe the lots as being bordered on the north by Vermont Route 131 and
on the south by the Green Mountain Railroad tracks.  

15. Glynn, Sr. is the president of Liberty Transportation, Inc. though he
is not a "stockholder" of the company.  The stockholders of Liberty
Transportation, Inc. are the sons and daughters of Glynn, Sr.

16. Glynn, Sr. believed that when Liberty Transportation, Inc.
purchased Lots 3, 4, and 5 from Seger, it was purchasing three lots, not six. 

17. In June of 2000, Seger and Liberty Transportation, Inc. filed an
application for a State Subdivision permit for the remaining lots, with Brian R.
Glynn, Jr. listed on the application as the landowner. 
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18.  In July, 2000, a permit application was submitted to the State of
Vermont Agency of Transportation for access to Vermont Route 131 from Lot 4.  
On this permit application, Seger was listed as the owner/applicant and Glynn,
Jr. as the co-applicant.  

19. Seger has worked for Glynn, Sr., and they have used the same
engineer and lawyer in the past.   

20. Damone died in 1999.

21. Liberty Transportation, Inc., and all of the children of Glynn, Sr.
have not previously subdivided any property.  Seger has subdivided only the lots
depicted in the Lovullo subdivision plan.

IV. CONCLUSIONS OF LAW

A. Issue 1 - The Binding Effect of the Project Review Sheets

The Petitioner argues that the October 20, 1994 PRS of  Coordinator
Schmitz and the June 30, 2000 PRS of Coordinator Matteson are binding.  To
support its contention that the two PRSs are binding the Petitioner offers two
arguments.  First, the Petitioner argues that the "State" is precluded from
reviewing the finding that no Act 250 Permit was needed by the doctrine of
equitable estoppel.  The Petitioner also contends that the two PRSs are binding
because they were not appealed. 

The Vermont Supreme Court has held that equitable estoppel is
applicable when, "a party should be prevented ‘from asserting rights which may
have existed against another party who in good faith has changed his or her
position in reliance upon earlier representations." Burlington Firefighters
Association v. City of Burlington, 149 Vt. 293 at 298 (1988) (citations omitted).  In
Burlington Firefighters, the Court also noted that, "the use of the doctrine of
equitable estoppel against the government is rare and should be allowed only in
extraordinary circumstances."  Id. In In re McDonald’s Corporation, 146 Vt. 380
(1985), the Vermont Supreme Court held that if all the elements of equitable
estoppel were met, and "the injustice which would result from a failure to uphold
an estoppel is of sufficient dimensions to justify any effect upon public interest or
policy which would result from the raising of an estoppel," then the doctrine of
equitable estoppel would be properly used against the government.  Id. at 383.  

Under the Vermont Supreme Court’s ruling in Burlington Firefighters
Association and In re McDonald’s Corporation, the Board would need to find
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"extraordinary circumstances" or resulting "injustice" to allow the doctrine of
equitable estoppel to be used against the Coordinator in this case.  

Although it appears that the facts and circumstances of the instant case
fall short of the required "extraordinary circumstances" needed for the use of
equitable estoppel against the state, the Board does not need to resolve this
issue due to its conclusions in Issues 2 and 3 discussed below in sections B and
C respectively. Likewise, the Board does not have to address the argument that
the PRSs are binding because they were not appealed.

B. Issue 2 - The Current Plan and the Need for an Act 250 Permit

Under 10 V.S.A. § 6081(a), no person shall sell or offer for sale any
interest in any subdivision located in this state, or commence construction on a
subdivision or development, or commence development without a permit. 

Act 250 defines a "subdivision," in relevant part, as:

...a tract or tracts of land, owned or controlled by a person, which
the person has partitioned or divided for the purpose of resale into
10 or more lots within a radius of five miles of any point on any lot,
or within the jurisdictional area of the same district commission,
within any continuous period of five years.

10 V.S.A. § 6001(19).

EBR 2(B) defines a "subdivision," in relevant part, as:

...a person’s partitioning or dividing a tract or tracts of land into ten
or more lots including all other lots which that person has created
through subdivision within an environmental district, or within a five
mile radius of any point of subdivided land if any lots have been
created in any adjoining district, within any continuous period of
five years...

In the instant case, one issue is whether the proposed subdivision should be
counted as a ten-lot or five-lot subdivision.  Under the DEC’s Environmental
Protection Rules ("EPR"), Chapter 1 - Small Scale Wastewater Treatment and
Disposal Rules, the Black River bisecting the Parcel creates ten lots.  Those
rules define a "parcel" as:
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...any contiguous land owned or controlled by a person.  Tracts or lots of
land owned by a person which have in common one or more points on
any boundary or which are divided by easement or interests consisting of 
less than fee simple ownership shall be deemed to be contiguous land for
purposes of this subchapter except that:

1) tracts or lots of land which are divided by State or municipal
highway rights-of-way or surface waters with a drainage area
greater than 10 square miles shall not be deemed contiguous.

EPR Chapter 1 - Small Scale Wastewater Treatment and Disposal Rules § 1-
302(C).

DEC determined that the Black River divided each of the five lots into two
separate lots, the northern five lots are located between Vermont Route 131 and
the Black River, and the southern five lots are located between the Black River
and the Green Mountain Railroad tracks.  However, there is no Board precedent
indicating that, for Act 250 purposes, a river bisecting a parcel automatically
creates two lots.

Act 250 looks to whether the requisite number of lots are created by a
person for purpose of resale.  Based on the Lovullo subdivision plan, which each
successive landowner has continued to use, it is clear that Seger intended to
subdivide the parcel into five lots.  All of the deeds involved in this matter
represent the Project as being a five-lot subdivision. The rear portions of the five
lots are not distinct or separate lots.  The only place where the Project is
described as involving ten lots is in the PRS issued on October 20, 1994 where
the statement "5 lots created by Black River" first appeared.  This does not
indicate, however, that Seger intended to create ten lots for purposes of resale.

The Board concludes that this Project is a five-lot subdivision, and that an
Act 250 Permit is not required for the current subdivision plan.

C. Issue  3 - The Effect of Previous Owners

The final question that the Board considers is the effect of the actions of
the previous landowners on the current Project.  The Petitioner argues that for
the purposes of Act 250, Glynn, Sr. and Glynn, Jr. should not be considered the
same "person," and that even if they were, at no time did Damone and Glynn, Sr.
create a subdivision.
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1. Was a subdivision created by Damone , Glynn, Sr., or Seger?

The Board must consider whether the actions of Damone and Glynn, Sr.
ever created a subdivision.  The Board has ruled that "in the context of a
subdivision created and sold without the required Act 250 permit... jurisdiction is
not released upon the sale of the land to a party who did not create the
subdivision."  Re: John Rusin, Land Use Permit #8B0393-EB, Findings of Fact,
Conclusions of Law, and Order at 4 (June 10, 1993) citing Re: Stevens and
Gyles, Declaratory Ruling #240 (May 8, 1992).  If Damone and Glynn, Sr.
created a subdivision which triggered Act 250 jurisdiction, then the jurisdiction
attached to the property.  Further, the Board will also consider whether, pursuant
to EBR 2(B), Seger created a subdivision that triggered Act 250 jurisdiction.

The Petitioner asserts that "[t]he mere filing for an Act 250 permit does
not in and of itself subject the tract of land to Act 250 in the future if the
subdivision has not been created." Pursuant to EBR 2(B) a subdivision is
created by any of the following events:

(1) The sale or offer to sell or lease the first lot within a tract or tracts
of land with an intention to sell, offer for sale, or lease 10 or more lots.
(2) The filing of a plot plan on town records.
(3) The sale or offer to sell or lease the tenth lot of a tract or tracts of

land, owned or controlled by a person, when the lot is within an environmental
district or within a five mile radius of any point on any other lot created by that
person within any continuous period of five years after April 4, 1970.

Thus, there are three ways to create a subdivision under EBR 2(B). 
Under EBR 2(B)(1), a subdivision can be created by selling or offering to sell or
lease the first lot within a tract of land with the intention to sell, offer for sale, or
lease ten or more lots.  The Board found no evidence that Damone or Glynn, Sr.
ever offered an individual lot for sale on the Project site, and thus their actions
on the Project site did not create a subdivision under EBR 2(B)(1).  

The Petitioner argues that if the creation of the subdivision occurred at all,
it occurred when Seger sold Lot 2 to Gattorna.  This was the first time that an
individual lot from the Project site was offered for sale, but the Panel finds that
Seger’s actions also fall short of creating a subdivision under EBR 2(B)(1). 
When Gattorna purchased Lot 2, he received the house on Lot 2 and the rear
portion of Lot 2 across the river (for which a deferral permit had been issued). 
The deed for this transaction demonstrates that the sale was represented as the
purchase of a single lot.  Additionally, as noted above, the Lovullo subdivision
plan that was used by Seger represents the Project as a five lot subdivision. 
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From this evidence, the Panel finds that Seger had no intention to sell or offer to
sell ten separate lots on the Project site, and that he did not create a subdivision
under EBR 2(B)(1).

Under EBR 2(B)(2), a subdivision can be created by the filing of a plot
plan on the town records.  The Board finds no evidence to demonstrate that
Damone and Glynn, Sr. ever recorded the plot plan on the town records, and so
they did not create a subdivision under EBR 2(B)(2).  No evidence was offered
to demonstrate that Seger has ever filed a plot plan on the town records, and so
the Board finds that he did not create a subdivision under EBR 2(B)(2). 

Under EBR 2(B)(3), a subdivision can be created by the sale or offer to
sell a tenth lot by a landowner who has created other lots in an environmental
district or a five mile radius within any continuous period of five years.  Damone
created nine lots between 1986 and 1991, but his actions do not apply to the
Project because he is not connected to it in any way.  Additionally, Damone’s
subdivision activity occurred more than five years ago and would not be
considered even if he were involved with the Project.  Glynn, Sr.’s subdivision
activity is limited to two lots he created between 1986 and 1991, also more than
five years ago.  The Board finds that Damone and Glynn, Sr. did not create a
subdivision under EBR 2(B)(3).  There is also no evidence to demonstrate that
Seger sold or offered to sell a tenth lot that would have created a subdivision,
and so the Board finds that he did not create a subdivision under EBR 2(B)(3).

In sum, the Panel concludes that the past actions of Damone and Glynn,
Sr. have expired and do not create a subdivision under EBR 2(B).  The
Petitioner is correct in its argument that the mere filing of an Act 250 Permit
application can not trigger Act 250 jurisdiction if a subdivision has not been
created.  Additionally, the Panel concludes that the actions of Seger have not
created a subdivision under EBR 2(B).

2. Same "person"

 Under 10 V.S.A. § 6001 (14)(A)(iii) the definition of "person" includes
"individuals and entities affiliated with each other for profit, consideration, or any
other beneficial interest derived from the partitioning or division of land." 
Additionally, under part (iv) of that same subsection, the definition of "person"
also includes "an individual’s parents and children, natural and adoptive, unless
the individual establishes that he or she will derive no profit or consideration, or
acquire any other beneficial interest from the partition or division of land by the
parent, child, or spouse." 
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 The Petitioner argues that because there is no financial affiliation
between Glynn, Sr. and Liberty Transportation, Inc. (Glynn, Jr.), the Glynns are
not the same "person.” The Petitioner also argued that even if the Panel finds
that there was an affiliation for profit connecting Glynn, Sr. and Glynn, Jr., their
combined actions would not meet the 10 lot jurisdictional threshold. 

The Board concludes that even if Glynn, Sr. and Glynn, Jr. are the same
"person" under Act 250, the past actions of Glynn, Sr. would not trigger Act 250
jurisdiction over this Project. Glynn, Sr. created two lots between 1986 and 1991,
and there is no evidence that Seger, Liberty Transportation, Inc., or any of the
children of Glynn, Sr. ever created any other lots outside of the lots involved in
the instant case.  Because Glynn, Sr. created those two lots sometime before
1991, they are beyond the five year threshold of 10 V.S.A. § 6001(19) and EBR
2(B).  However, even if the Panel included the two lots that Glynn, Sr. created
with the five created by the Project, the total of created lots would still not trigger
Act 250 jurisdiction.  

The Board also considered whether there was an affiliation for profit
connecting Glynn, Sr. and Seger, which could make them the same "person"
under 10 V.S.A. § 6001(14)(A)(iii).  However, regardless of whether Seger and
Glynn, Sr. are linked by an affiliation for profit, as noted above, their past actions
combined added to the Project would not trigger Act 250 jurisdiction. 

D. Conclusion

The Panel concludes that an Act 250 Permit is not required for the
Project.  The Panel concludes that, for Act 250 purposes, the Project is a five-lot
subdivision that does not trigger Act 250 jurisdiction.  The Panel also concludes
that the actions of the previous landowners did not trigger Act 250 jurisdiction. 
In light of these conclusions, the Panel does not reach a conclusion on Issue 1
regarding the binding effect of the Project Review Sheets.
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V. ORDER

1. An Act 250 Permit is not required for the Project.

DATED at Montpelier, Vermont  this 20th day of September, 2001.

ENVIRONMENTAL BOARD

/s/Marcy Harding______
Marcy Harding, Chair
John Drake
George Holland
Samuel Lloyd

                                 W. William Martinez
Rebecca Nawrath
Alice Olenick
Jean Richardson
Nancy Waples


