
 VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Stone Cutter’s Way / Winooski East Waterfront Redevelopment Project
Declaratory Ruling Request #391

MEMORANDUM OF DECISION

This proceeding concerns a Petition for Declaratory Ruling filed by Alan
Goldman ("Petitioner") appealing Jurisdictional Opinion #5-00-12 ("JO") issued
on October 12, 2001, which determined that construction of improvements by, or
for, the City for Stone Cutter’s Way / Winooski East Waterfront Redevelopment
Project infrastructure ("Project") does not require a land use permit application
pursuant to 10 V.S.A. §§ 6001-6092 ("Act 250")

As explained below, the Vermont Environmental Board ("Board")
concludes that Petitioner is without standing to bring the Petition.  Accordingly,
the Board grants the City of Montpelier’s ("the City") Motion to Dismiss and
dismisses the Petition.

I. PROCEDURAL SUMMARY

On October 12, 2000, the District #5 Environmental Commission
Coordinator ("Coordinator") issued the JO in which he determined that
construction of improvements by, or for, the Project does not require a land use
permit application pursuant to Act 250.

On November 9, 2000, Petitioner filed a Petition for Declaratory Ruling
with the Board, pursuant to 10 V.S.A. § 6007(c) and Environmental Board Rule
("EBR") 3, appealing the JO.  Petitioner contends that the Project requires an
Act 250 permit.

On December 19, 2000, Chair Harding convened a prehearing
conference with the following participants:

Petitioner and his counsel Lauren S. Kolitch, Esq.,
The Vermont Agency of Transportation, Rail Division ("AOTRD") by 

Richard C. Bowen and Del Thompson, 
River Station Properties by Alan Lendway,
The City by Joe McLean, Esq. and Valerie Capels.
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Also on December 19, 2000, the City filed a Motion to Dismiss.

On December 26, 2000, Chair Harding issued a Prehearing Conference
Report and Order.

On January 9, 2001, Warren Coleman, Esq. filed his Notice of
Appearance on behalf of the Agency of Natural Resources.

On January 16, 2001, Pyralisk Art Center filed a Petition for Party Status.

In a January 22, 2001 Chair’s Preliminary Ruling, Chair Harding granted
Pyralisk Art Center 14(B)(1) party status. 

On January 25 and 26, 2001, Petitioner filed his Response to the City’s
Motion to Dismiss.

On February 1, 2001, the City filed its Reply to Petitioner’s Response to
the City’s Motion to Dismiss.

The Board held oral argument on the City’s Motion to Dismiss on
Wednesday, February 21, 2001.  Also on this date, Pyralisk Art Center filed a
letter concerning the City’s Motion to Dismiss.  After recessing oral argument,
the Board deliberated.

On February 22 and 23, 2001, Petitioner filed copies of his deed.

On February 26 and March 1, 2001, the City filed its objection to
Petitioner’s filing of his deed.

In a March 14, 2001 Chair’s Preliminary Ruling, Chair Harding continued
the filing deadlines and hearing date for this matter.

The Board held additional deliberations on March 21 and May 16, 2001.

II.      FINDINGS OF FACT

1. In March 1996, the Coordinator issued a Project Review Sheet ("PRS")
concluding that jurisdiction did not attach to the Project. 

2. The PRS was not served on Petitioner or his attorney. 
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3. In a May 3, 1999 letter to the City Manager and City's Director of Planning
and Development, the Coordinator reexamined the jurisdictional issues
related to the Project and concluded that the Project remains exempt from
jurisdiction.

4. The May 3, 1999 letter does not contain 'jurisdictional opinion' or finality
language.

5. A copy of the May 3, 1999 letter was mailed to Petitioner's attorney,
Richard Unger.

6. On October 12, 2000, the Coordinator issued the JO which determined
that construction of improvements by, or for, the City for the Project does
not require a land use permit application pursuant to 10 V.S.A. §§ 6001-
6092.

7. A copy of the October 12, 2000 JO was mailed to Petitioner and his
attorney, Lauren Kolitch, Esq.

8. An applicant is a person or entity who files an application for a land use
permit with a district commission.

9. Petitioner has not filed, and has no intent to file, an application for a land
use permit for the Project.

10. Petitioner seeks a ruling that other parties or entities be required to file an
application for a land use permit for the Project.

11. The Petitioner has not provided evidence that the Project may affect his
or her interest under any of the ten Act 250 criteria.

12. The Petitioner is not an individual or entity listed in 10 V.S.A. § 6084.

13. Petitioner owns a large parcel of land in the City of Montpelier located to
the north northwest of State Street (Vermont Route 2) and east northeast
of the Green Mount Cemetery.  Petitioner’s land is more than a mile away
from Stone Cutter’s Way.

14. Petitioner's land is separated from the Winooski West Path by State
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Street, the Winooski River and a portion of the parcel that the Winooski
West path is constructed upon.

15. Petitioner’s deed does not provide a metes and bounds description of
Petitioner’s property.

16. The Petitioner has not presented evidence that he is a person with
specific expertise who could assist the Board, or that the subject matters
of the JO are particularly complex, novel or unfamiliar to the Board.

III.       CONCLUSIONS OF LAW

The City presents two grounds in support of its motion.  First, that the
Petition for Declaratory Ruling is out of time, and second, that Petitioner is
without standing to petition the Board for a declaratory ruling.

1. Timeliness of the Petition for Declaratory Ruling

Pursuant to 10 V.S.A. § 6007 and EBR 3(C)(3), an appeal from a
jurisdictional opinion issued by a district coordinator must be filed with the Board
within 30 days of mailing of the opinion to the person appealing.  Failure to
appeal within the prescribed period renders the opinion final for all persons to
whom it has been mailed. 10 V.S.A. § 6007(c).

The City argues that it requested and received, in March 1996, a
jurisdictional determination that jurisdiction did not attach to the Project.  This
determination was in the form of a PRS from the Coordinator.  The City also
argues that in a May 3, 1999 letter to the City Manager and the City's Director of
Planning and Development, the Coordinator reexamined the jurisdictional issues
related to the Project and concluded that the Project remains exempt from
jurisdiction.  The City argues that it is clear that the 1999 letter was a final
determination of jurisdiction and that a copy of this letter was mailed to
Petitioner's attorney, Richard Unger.

Petitioner argues that the PRS was not served on him.  Petitioner also
argues that the Coordinator's May 3, 1999 letter cannot be construed as a
jurisdictional opinion or a final determination because that letter does not contain
finality language nor was the letter served on Petitioner.  Lastly, Petitioner
argues that this is a phased project and the planning for the Project started
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around 1991 and that it was not until activity and construction commenced that
Petitioner became aware of the overall project and its potential adverse affects
on Petitioner's land.

The 1996 PRS was not served on Petitioner or his attorney.  Although
Petitioner's attorney was sent a copy of the Coordinator's 1999 letter, this letter
does not contain 'jurisdictional opinion' language.  While such language is not a
requirement under the Act 250 statute or rules, it is the practice of the
coordinators when issuing a jurisdictional opinion to use standard language
advising parties that the document constitutes a jurisdictional opinion and
advises the parties of their appeal rights.  See Jurisdictional Opinion 5-00-12.  
Furthermore, the fact that the Coordinator issued the formal JO on October 12,
2000, tips the scales in favor of concluding that the prior May 1999 letter was not
a jurisdictional opinion.  The Board concludes, therefore, that the PRS and May
1999 letter are not binding on Petitioner, and the Petition for Declaratory Ruling
with respect to the JO is timely.

2. Petitioner’s Standing to bring the Petition for
Declaratory Ruling

Jurisdictional opinions may be appealed to the Board by “the applicant, by
individuals or entities who may be affected by the outcome of the opinion, or by
parties that would be entitled to notice under section 6084, if jurisdiction were
determined to exist.” 10 V.S.A. § 6007(c).  Additionally, EBR 3(C)(3) states that
a jurisdictional opinion may be appealed by “any person who qualifies as a party
under Rule 14(A) or who may be affected by the outcome of the opinion.” EBR
3(C)(3).

The Petitioner could therefore potentially establish standing to bring the
petition for declaratory ruling as follows:

1) as the applicant (EBR 14(A)(1)),
2) as one affected by the outcome of the opinion,
3) as one entitled to notice under 10 V.S.A. § 6084, or
4) as a party under EBR 14(A)(5).

The Board considers each of these categories in turn.  The Board then
considers Petitioner’s additional arguments that he establishes standing as a
materially assisting party, under Common-law theories, and by principles of
waiver.  
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1

  The reference to “applicant” in 10 V.S.A. § 6007(c) does not refer to the party
seeking the declaratory ruling.  A party seeking a declaratory ruling is called a
“petitioner.”  A “petitioner” may also be an “applicant” were a jurisdictional
opinion notifies an applicant for a land use permit that the application is
incomplete.  These are not the facts in this proceeding.
2

  This threshold requirement is similar to the standing requirement for civil
actions in Vermont where a plaintiff must demonstrate standing for a court to
have jurisdiction over a petition for declaratory relief.  See Parker v. Town of
Milton, 169 Vt. 74 (1998).  Vermont has adopted a three-part test to determine
whether a plaintiff has standing.  A plaintiff must show: 1) injury in fact; 2)
causation; and 3) redressability. Id.  The Parker court stated that the existence
of an actual controversy “turns on whether the plaintiff is suffering the threat of

1) Standing as the Applicant:

Although Petitioner argues that he is an applicant, it is clear that he is not. 
The applicant is a person who files an application for an Act 250 permit with a
district commission.  In this case, Petitioner is asking that other parties be
required to apply for and obtain a permit.  The Board, therefore, concludes that
the Petitioner cannot establish standing to file the petition for a declaratory ruling
as an applicant.1

2) Standing as being affected by the outcome of the opinion:

The standard by which the Board evaluates whether a petitioner has
standing to bring a request for a declaratory ruling pursuant to the "affected by
the outcome" test of 10 V.S.A. § 6007(c) and EBR 3(C)(3) is identical to the
standard established by EBR 14(B)(1) for party status.  The distinction between
standing and party status is slight: a person who wishes to initiate a declaratory
ruling request must demonstrate standing to do so whereas the question of party
status arises when a person wishes to be a party to a proceeding initiated by
someone else.  Agency of Transportation (Bennington Bypass), Declaratory
Ruling #349 (Nov. 12, 1997).  This standard requires that a person seeking to
establish standing must demonstrate that a proposed development or
subdivision may affect his or her interest under any of the ten Act 250 criteria. 
Id.  This demonstration must show how the outcome of the JO may affect the
Petitioner’s interests, not what effect the outcome of the JO may have in
general.  Id. 2
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actual injury to a protected legal interest, or is merely speculating about the
impact of some generalized grievance.”  Id.
3

  The effects listed here are examples of Petitioner’s alleged effects.  The list is
not exhaustive and in most cases the examples are the most relevant excerpts
from longer descriptions of the alleged effects.

Petitioner alleges various potential impacts resulting from the outcome of
the JO including the following:3

Improper removal of vegetation and paving along the riverbank
may result in pollution, erosion, and aesthetic loss to the Winooski
River, which is directly adjoining Petitioner’s property.

Improper use of sand/salt and/or failure to provide appropriate
barriers to the Winooski River may result in pollution to same,
which is directly adjoining Petitioner’s property.

Improper waste disposal may result in pollution to the Winooski
River, which is directly adjoining Petitioner’s property.

The project includes areas of disturbed riverbank and adjacent
lands, and the potential for soil erosion is high.  The reduction of
the capacity of the land to hold water may have been diminished by
the paving of formerly open, vegetated, or unpaved soils. 
Petitioner’s land may be affected.

Petitioner is concerned that safety issues on the bikeway and
related to crossings involving the bikeway be adequately
addressed.

No impact studies have been conducted to show that there will be
no unreasonable burden upon the municipal or government
services.

Visual impact on the City’s downtown area and adjacent
landowners has not been reviewed notwithstanding significant
removal of trees and vegetation.
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See Exhibit P-26.

Also in Exhibit P-26, Petitioner makes the following statement with respect
to the above potential effects:

All paragraphs ... delineate impacts upon Petitioner’s status
as the single largest landowner and residential taxpayer in
the City of Montpelier.

In Petitioner’s response to the City’s Motion to Dismiss, Petitioner states
the following:

Here, Petitioner’s interests are numerous and include but
are not limited to his concern that proper shoreline and
embankment construction be utilized during all phases of
the project; that erosion of the embankment be property
addressed; that vegetation and shrubbery be kept at [sic] its
natural state and/or be replenished so as to provide a
natural screening to the bike path; that run-off into the river
caused by the various phases of development be properly
analyzed and controlled; that waste disposal be contained
so as to [not] contaminate the river; that changes to the
river’s embankment and surrounds not result in modification
of the natural condition of the waterway, and not endanger
the health and vitality of the river; that traffic issues and
related municipal issues be adequately addressed; and, that
issues respecting the flood way and floodzone are be [sic]
adequately addressed.

 The City argues that Petitioner simply lists potential effects and does not
establish how the JO may affect Petitioner’s particular interests.  The City
argues that Petitioner only describes areas of general concern to Petitioner as a
taxpayer and downstream property owner which does not provide a basis for
standing.  

The Board concludes that Petitioner has failed to show how the JO may
affect his individual interests.   All of the 'impacts' that Petitioner has identified
are general in nature and do not involve direct impacts on his property.  Absent
some rationale as to how the general effects would actually affect Petitioner’s
property, Petitioner fails to establish standing.
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3) Standing as being entitled to notice pursuant to 10 V.S.A. § 6084:

A district coordinator’s jurisdictional opinion may also be appealed to the
Board by “parties that would be entitled to notice under [10 V.S.A. §] 6084.”  10
V.S.A. § 6007(c).  Section 6084(a) requires the applicant to send notice to 

the owner of the land if the applicant is not the owner; the
municipality in which the land is located; the municipal and regional
planning commissions for the municipality in which the land is
located; [and] any adjacent Vermont municipality and municipal
and regional planning commission if the land is located on a
boundary.

Section 6084(b) requires that notice be forwarded to “any state agency
directly affected, the solid waste management district . . . , and any other
municipality, state agency, or person the district commission or [B]oard deems
appropriate.”  Notice must also be published in a local newspaper.  Id. §
6084(b).  Accordingly, § 6084 does not expressly require that all adjoiners
automatically receive notice.  EBR 10(F) requires an applicant for a permit to file
a list of adjoining landowners with its application.  “Provision of personal notice .
. . to adjoining property owners . . . shall be solely within the discretion and
responsibility of the chair of the district commission.”  EBR 10(F); see also
Putney Paper Company, Inc., Declaratory Ruling #335 at 9 (May 29, 1997).

The Vermont Supreme Court addressed Act 250 notice provisions as they
relate to adjoining landowners in In re Conway, 152 Vt. 526 (1989).  In Conway,
an assistant district coordinator led Act 250 applicants to believe that it would
not matter whether certain landowners were included on the list of adjoiners
required by EBR 10(F).  Although the Supreme Court observed that adjoining
landowners are not entitled to actual notice under § 6084, it held that Rule 10(F)
amplifies the statute and requires actual notice unless the district commission
reasonably decides otherwise.  Id. at 529-30.

In Putney Paper, the Board concluded that Conway cannot be read to
extend § 6007(c) standing to adjoining landowners.  First, § 6007(c) specifically
confers standing solely to persons entitled to notice under § 6084.  Nothing in §
6084 entitles an adjoining landowner to personal notice.  Putney Paper, supra at
10, citing to Conway, 152 Vt. at 529.  It is significant that § 6007(c) does not
confer standing to persons “entitled to notice under the statute and rules” or to



Re: Stone Cutter’s Way / Winooski East Waterfront Redevelopment Project
Declaratory Ruling Request #391

Memorandum of Decision
Page 10

persons “entitled to notice.” Second, as a practical matter, at the time when a
person attempts to appeal a jurisdictional opinion under § 6007(c) the district
commission has not yet been called upon to exercise its discretion regarding
whether to send actual notice of an application filing to adjoiners under EBR
10(F).  Therefore, Conway cannot be relied upon as support for the argument
that adjoiners are among those granted standing under the “entitled to notice
under section 6084” language of § 6007(c).  Putney Paper, supra at 10.

The Board concludes that, for purposes of § 6007(c) standing, an
adjoining landowner is not among the “parties that would be entitled to notice
under section 6084.” Id. The Board finds that Petitioner, even if he qualified as
an adjoining land owner, would not be entitled to notice pursuant to 10 V.S.A. §
6084, and accordingly, concludes that Petitioner does not establish standing in
this proceeding under this theory. 

4) Standing as qualifying as a party under EBR 14(A)(5):

Petitioner argues that he is entitled to EBR 14(A)(5) status because he is
an adjoining land owner.  To succeed on this argument, Petitioner would have to
show that he owns property adjacent to the Project as well as demonstrate that
the Project may have a direct effect on this adjoining property. See EBR
14(A)(5).

Petitioner alleges that he owns land adjacent to the Winooski West Path
and then argues at length that the Stone Cutter's Way project is part of a phased
project which includes the Winooski West Path.  According to Petitioner, he is
therefore adjacent to the Project. 

Petitioner's land is separated from the Winooski West Path by State
Street and the Winooski River and a portion of the parcel that the Winooski
West path is constructed upon.  The express language of 10 V.S.A. §
6001(23)(B) defines an adjoining property owner as a person who owns land in
fee simple, “if that land ... is adjacent to a tract of land where a proposed or
actual development ... is located and the two properties are separated only by a
river, stream, or public highway.”  See also, Re: Town of Royalton, Declaratory
Ruling #320, Findings of Fact, Conclusions of Law and Dismissal Order at 5
(Nov. 20, 1996). Tracts of land which are separated by both a public highway
and a river should be treated the same as tracts which are separated only by a
public highway as in Re: Town of Royalton, supra.  
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4

  The City has objected to the Board accepting the late filing of Petitioner’s deed. 
As the Board concludes that the deed does not provide conclusive evidence that
Petitioner’s land is adjacent to the Project, accepting the late filing does not
prejudice the City’s interest.  Accordingly, the Board overrules the City’s
objection.
5

  The Board notes that establishing standing under the theory of being affected
by the outcome of the JO requires a demonstration that a proposed development
or subdivision may affect any interest of Petitioner, while establishing standing
as a party under EBR 14(A)(5) requires a demonstration that the Project may
have a direct effect specifically on Petitioner’s adjoining property.  Since
Petitioner fails to satisfy the former more broad requirement, Petitioner also fails
the later more specific requirement.

Subsequent to oral argument on the City’s Motion to Dismiss, Petitioner
filed a copy of his deed of lands owned by Petitioner relevant to this
proceeding.4  The deed does not provide a metes and bounds description, but
only references the chain of title to the property citing to the land records.  This
deed, in connection with all other evidence, does not conclusively establish that
Petitioner’s property is adjacent to the Winooski West Path.

Both Petitioner and the City argue at length whether or not the Project is
part of a phased project.  Without a finding that the Project is a phased project,
Petitioner can not link potential effects from activities occurring at Stone Cutters
Way to his property. 

The Board does not reach a conclusion on the issue of whether or not
Petitioner is an adjoining property owner nor whether the Project is a phased
project because, even if the Board reached affirmative conclusions on these two
issues, the Petitioner fails, as discussed above, to demonstrate that the Project
may have a direct effect on his property under any of the criteria enumerated in
10 V.S.A. § 6086.5

5) Petitioner's Additional Theories of Standing:

Materially Assisting Party:

Petitioner claims that he has standing as a materially assisting party
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because his knowledge and testimony is invaluable.  To qualify as a materially
assisting party, Petitioner must demonstrate that he is a person with specific
expertise who could assist the Board with particularly complex, novel or
unfamiliar issues.  EBR 14(B)(2); Springfield Hospital, #2S0776-2-EB, Findings
of Fact, Conclusions of Law and Order (Aug. 14, 1997), appeal dismissed, In re
Springfield Hospital, 703 A.2d 1130 (Vt 1997). 

The Act 250 statute and rules do not contemplate affording standing to
bring a petition for declaratory ruling to a materially assisting party.  The Board
also does not know of a reason or policy for allowing a materially assisting party
to bring a petition for declaratory ruling.  Further, the Board finds that Petitioner
has failed to establish that he is a person with specific expertise who could
assist the Board, nor that the subject matters of the JO are particularly complex,
novel or unfamiliar to the Board.

Accordingly, the Board concludes that the Petitioner does not establish
standing as a materially assisting party.

Common-law Standing:

Petitioner argues that he has standing pursuant to Vermont common law. 
Standing to bring a petition for declaratory ruling is established by statutory and
administrative law (statute and rules), not general common law.  See 10 V.S.A. §
6007(c) EBR 3(C); see also State v. Sylvester, 112 Vt. 202 (1941)(the common
law is impliedly repealed by an inconsistent statute).   Accordingly, the Board
concludes that the Petitioner does not establish standing pursuant to common-
law theories.

Waiver:

Petitioner argues that the City waived any claims that Petitioner lacks
standing.  The Board finds that Petitioner’s argument that the City should have
objected to Petitioner's request for the JO is erroneous.  The Act 250 statute and
rules allow any person to seek a jurisdictional opinion.  See 10 V.S.A. § 6007(c)
EBR 3(C).  Once a JO is issued, however, then, as discussed in this decision,
the Act 250 statute and rules establish limitations as to who can petition for a
declaratory ruling concerning the JO.  Id.  Thus, there were no grounds for the
City to object to Petitioner’s request for the JO.   Once the JO was issued,
however, and Petitioner sought the declaratory ruling,  the issue of whether or
not Petitioner has standing to bring the petition for declaratory ruling became
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ripe.   

IV.     ORDER

1. Petitioner lacks standing to bring the Petition for Declaratory
Ruling.

2. The City’s Motion to Dismiss is GRANTED.

3.  The Petition for Declaratory Ruling is DISMISSED.

Dated at Montpelier, Vermont this 1st day of June, 2001.

ENVIRONMENTAL BOARD

_/s/Marcy Harding______________
Marcy Harding, Chair 
John Drake
George Holland
Samuel Lloyd
W. William Martinez
Jill Broderick


