
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001 et seq.

RE: Catamount Slate, Inc. Declaratory Ruling
d/b/a Reed Family Slate Products Petition #389
and Fred and Suellen Reed

Memorandum of Decision

This proceeding involves a Petition for a Declaratory Ruling ("Petition") from a
Jurisdictional Opinion ("JO") concerning a slate quarry operation in Fair Haven, Vermont.

I. Procedural History

On June 29, 2000, the Environmental Board ("Board") issued a Memorandum of
Decision on three Preliminary Issues presented in this matter.  That Memorandum of
Decision contains the relevant Procedural History up to that date.

On July 13, 2001, Fred and Suellen Reed and Catamount Slate, Inc., d/b/a Reed
Family Slate Products (collectively, “Catamount Slate”) filed a Motion to Reconsider the
June 29 Memorandum of Decision, seeking a new decision on the following Preliminary
Issue:

1. Whether the Coordinator for the District 1
Environmental Commission had authority to issue Jurisdictional
Opinion 1-S-50-2 (Second Reconsideration), pursuant to 10 V.S.A.
§6007(c) and EBR 3(C).

On July 16, 2001, Catamount Slate filed a Motion for Permission to Take an
Interlocutory Appeal and a Motion to Stay Proceedings.

On July 23, 2001, Joanne and David Calvi filed a response to Catamount Slate's
Motion to Reconsider.

The Board deliberated on all pending motions on July 25, 2001.
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II. Discussion

A. Motion to Reconsider

1. Whether service on Emily Joselson is service on the neighbors;
whether the Neighbors had actual notice of JO #1-S-50-1 .

Pursuant to EBR 31(A), motions to reconsider or alter decisions of the Board
generally cannot be used to present new evidence, North Country Animal League,
#5L0487-4-EB, Memorandum of Decision at (Apr. 20, 2000), or new argument, Upper
Valley Regional Landfill, #3R0609-EB, Findings of Fact, Conclusions of Law, and Order at
7 (Nov. 12, 1991), or to reconsider matters not initially considered.  Black River Valley Rod
& Gun Club, Inc., #2S1019-EB, Memorandum of Decision at 2 (June 12, 1997).  And see
Finard-Zamias Associates, et al.,  #1R0661-EB, Memorandum of Decision at 2 (Jan. 16,
1991) ("This interpretation is based on the need to maintain the integrity of the Board's
appeal process by ensuring that arguments and evidence are introduced prior to final
decision.")   

The claim by Catamount Slate that Joselson represented neighbors to this Project
(David and Joanne Calvi, Lorene Sheldon, Lee Sheldon, Richard Sheldon, Joan Gagnon,
Kathleen Donna, Margaret Riter, and Lindsey and Priscilla Waterhouse (hereinafter the
"Neighbors")) before the Town of Fair Haven Zoning Board of Adjustment ("ZBA") is a new
claim, supported with new evidence.  Prior to Catamount Slate's July 13 filings, the only
evidence that the Board had was a Notice of Appeal from the ZBA decision to the
Environmental Court filed by Ren Barlow.  Catamount Slate has now provided Exhibit A,
which shows that Emily Joselson signed an October 7, 1999 Certificate of Service
concerning the Notice of Appeal to the Environmental Court of behalf of the Neighbors.

Catamount Slate presents new evidence and makes new argument in its motion as
to Joselson's representation.  Its motion, in this regard, is therefore improper and is thus
denied.

Even if the Board were to address the merits of Catamount Slate's motion, it would
find them to be without merit.

Catamount Slate's arguments:

Catamount Slate makes a series of arguments as to why the District 1
Environmental Commission Coordinator ("Coordinator") did not have the authority to issue
JO #1-S-50-2.  These arguments focus on a claim that the Neighbors are timebarred from
appeal as they had notice or were served with JO #1-S-50-1 and did not seek a timely
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reconsideration of that JO.   Thus, Catamount Slate contends that the Coordinator was
without authority to issue JO #1-S-50-2.   The Board has heard some of these arguments
before.

Boiled down to their basics, Catamount Slate makes the following claims:

a. that notice to an attorney is notice to that attorney's clients

1. Emily Joselson and Rendall Barlow, who are members of the same law firm,
have represented the Neighbors since at least their appeal of a conditional use permit
issued by the ZBA relative to the Catamount Slate quarry, which the ZBA refers to as a
"State of Vermont registered quarry site."

2. All of the parties who requested reconsideration of JO #1-S-50-1 are the
same as those who appealed the ZBA decision.

3. The land involved in the ZBA decision is the same as the land involved in JO
#1-S-50-1.

4. JO #1-S-50-1 was served on attorney Emily Joselson.

5. Notice to an attorney or "to an attorney's office … qualifies as notice to the
client."  Irwin v. Department of Veterans Affairs, 498 U.S. 89, 92 (1990). 1

                                           
1 The Irwin decision explains:

Under our system of representative litigation, "each party is
deemed bound by the acts of his lawyer-agent and is considered to
have 'notice of all facts, notice of which can be charged upon the
attorney.' " Link v. Wabash R. Co., 370 U.S. 626, 634, 82 S.Ct. 1386,
1390, 8 L.Ed.2d 734 (1962) (quoting Smith v. Ayer, 101 U.S. 320,
326, 25 L.Ed. 955 (1880)). Congress has endorsed this sensible
practice in the analogous provisions of the Federal Rules of Civil
Procedure, which provide that "[w]henever under these rules service
is required or permitted to be made upon a party represented by an
attorney the service shall be made upon the attorney unless service
upon the party is ordered by the court." Fed. Rule Civ. Proc. 5(b). To
read the term "receipt" to mean only "actual receipt by the claimant"
would render the practice of notification through counsel a
meaningless exercise. If Congress intends to depart from the
common and established practice of providing notification through
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b. that Joselson represented the Neighbors in the JO process

6. It is clear that Barlow and Joselson represented the Neighbors in JO #1-S-
50-1 because there would otherwise have been no reason to serve Joselson with the JO.
Since it is standard office procedure to serve attorneys who the Coordinator learns are
representing "interested persons," it can be surmised that Joselson was served because
the Coordinator had determined that she was such an attorney.  Joselson was served
because she represented parties interested or affected by the outcome of JO #1-S-50-1.

7. In light of the fact that Joselson represented the Neighbors in the ZBA
appeal, service of JO #1-S-50-1 on Joselson is service on the clients of her firm.

c. The Neighbors had actual notice of JO #1-S-50-1

8. The Neighbors had actual notice of JO #1-S-50-1.  This is all that is required
under the Vermont Supreme Court's decision in In re Great Waters of America, 140 Vt.
105, 109 (1981).

Joanne and David Calvi's response to Catamount Slate's arguments:

Joanne and David Calvi have a filed a response to Catamount Slate's arguments.
The Calvis state that, while Ms. Joselson did represent them and others in the ZBA matter

                                                                                                                                            
counsel, it must do so expressly. See Decker v. Anheuser-Busch,
632 F.2d 1221, 1224 (CA5 1980).

We also reject Irwin's contention that there is a material
difference between receipt by an attorney and receipt by that
attorney's office for purposes of § 2000e-16(c). The lower federal
courts have consistently held that notice to an attorney's office which
is acknowledged by a representative of that office qualifies as notice
to the client. See Ringgold v. National Maintenance Corp., 796 F.2d
769 (CA5 1986); Josiah-Faeduwor v. Communications Satellite
Corp., 251 U.S.App.D.C. 346, 785 F.2d 344 (1986). Federal Rule of
Civil Procedure 5(b) also permits notice to a litigant to be made by
delivery of papers to the litigant's attorney's office. The practical effect
of a contrary rule would be to encourage factual disputes about when
actual notice was received, and thereby create uncertainty in an area
of the law where certainty is much to be desired.
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and was a part of the mediation process in this matter, her firm was not "retained to pursue
actions in the Vermont Environmental Board or the Act 250 process."

Discussion of Catamount Slate's arguments:

Ordinarily, service on or notice to an attorney is equivalent to service or notice on
that attorney's clients, see V.R.C.P. 5(b).  But this argument begs the question as to
whether Joselson was the Neighbors' attorney for purposes of the JO proceedings.  In
Irwin, this was not an issue; the decision specifically states: "There is no question but that
petitioner appeared by his attorney in the EEOC proceeding."  498 U.S. at 92.

Interestingly, this was the question in the Vermont Supreme Court case which the
Board cited in its June 29 Memorandum of Decision and to which Catamount Slate refers
in its present argument.  In Agency of Natural Resources v. Towns, 168 Vt. 449 (1998),
the question was whether, when a phone call was made alerting the Attorney General's
Office to an illegal waste site, this constituted notice to the Agency of Natural Resources
("ANR") of the existence of the site.  If it did, then ANR's later action to compel the cleanup
of the site would have been barred by the statute of limitations.  The Court's decision
makes it clear that the question whether an attorney is a person's representative is a
question of fact.

Thus, even if the Board accepts Catamount Slate's first five statements as true,
there is no evidence in the record before the Board, as there was in Irwin, that the
Neighbors "appeared by their attorney" in the Jurisdictional Opinion proceedings.

As to Catamount Slate's second claim  - that Joselson represented the Neighbors
in the JO process - the Board has no way of knowing why JO #1-S-50-1 was served on
Joselson; she may have expressed an interest to the Coordinator to see anything he
issued, as it could play some role in the ZBA appeal.  While, no doubt, the connections
between the JOs and the ZBA appeal are facially apparent, it is a stretch to infer that
Joselson's representation of the Neighbors in the ZBA case equates to her representation
in the JO series and thus service on her equates to service on the Neighbors.

Whether Joselson represented the Neighbors on the JO proceedings is a question
of fact, and the Board finds that Catamount Slate has presented insufficient evidence to
allow the Board to find that Joselson, or any other member of her firm, acted as the
Neighbors' representative or attorney in the JO proceedings before the Coordinator.

Finally, as to Catamount Slate's claim that the Neighbors had actual notice of JO
#1-S-50-1 and that this is all that is required under the Vermont Supreme Court's Great
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Waters decision: this argument ignores the Board's analysis in the June 29 Memorandum
of Decision on this point:

The problem with this argument is inherent in the language of the
statute: "If the requestor wishes a final determination to be rendered
on the question [of jurisdiction], the district coordinator … shall serve
the opinion [on interested parties]…."  (Emphasis added).  Service is
effectuated, under Board policy, by the mailing of a Jurisdictional
Opinion to a person.  And see 10 V.S.A. §6007(c)  (appeal to the
Board from a Jurisdictional Opinion must be taken within 30 days of
"the mailing of the opinion"); EBR 3(C)(3) and 12(J).  That a person
may have had actual notice or might otherwise have become aware
of a Jurisdictional Opinion is immaterial; for a Jurisdictional Opinion to
be binding on a person, the law requires that it be served on him.

Nor does the Board find the Great Waters case to be apposite
here.  That case addressed only the question of whether the
constitution required actual notice that an application had been
submitted to a District Commission be given to an adjoining
landowner; the Court  held that, as an adjoiner has no constitutionally
protected liberty or property rights to notice or to participate in Act 250
cases, but has only those rights that the legislature has granted to
him, actual notice of an application is not constitutionally required.
Notice, however, is different from service, and, in §6007(c) the
legislature has specifically stated that only those persons who are
served with a Jurisdictional Opinion will be bound by it.

Memorandum of Decision at 6 – 7.  Catamount Slate provides no reason as to why the
Board's earlier analysis is somehow incorrect.

2. A decision on a quarry registration is a "final determination" that
is subject to different rules than those which apply to ordinary
JOs.

Catamount Slate's arguments on this point are new and perhaps should have been
made in its initial May 31, 2001 filings.  However, they can also be considered to be
arguments which are made in response to the Board's June 29, 2001 Memorandum of
Decision, and the Board does not therefore consider them to be barred under EBR 31(A).
See, Nehemiah Associates, Inc., #1R0672-1-EB, Memorandum of Decision at 2 - 3 (Oct.
3, 1995) (new arguments are not acceptable, with the exception that parties may present
argument "about matters they could not reasonably have known about before.")
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Catamount Slate's arguments:

Catamount Slate argues that:

1. Quarry registrations are entitled to a finality status that is different from other
JOs.   Catamount Slate has not had the advantage of this finality.

2. The legislature placed an obligation on the Board to determine how this
finality should be accomplished; it can be accomplished by service, by publication, by
personal service, or evidence of actual notice.

3. There is no notice on the registration form that quarry registration decisions
could be subject to reopening, and the legislature could not have conceived that this could
occur.

4. The quarry registration form requires that only adjoiners, the town and other
statutory parties be served.

5. Catamount Slate relied on the quarry registration form when filling it out.

6. The interested parties had adequate opportunity to participate in the
decision-making process concerning the quarry registration. 2

7. Two state representatives, Ira Pike and Fred Maslack, state by affidavit that
it is their understanding that the slate quarry exemption statute, 10 V.S.A. § 6081(l), would
allow a quarry owner to obtain a "final determination" that would not be subject to later
attack.

Discussion of Catamount Slate's arguments:

It is unclear, from a reading of the statute, where Catamount Slate finds a legislative
intent to somehow make a special case for the finality of quarry registrations different from
those which are afforded to other JOs.

The slate quarry exemption statute, reads, in pertinent part:

                                           
2 Of course, if as Catamount Slate argues, it was not required to serve these persons
with its application, it is somewhat difficult to see how they would have known to
participate.
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(3) Slate quarry registration documents shall be submitted to the
district commission together with a request, under the provisions of
subsection 6007(c) of this title, for a final determination regarding the
applicability of this chapter.

(4) The final determination regarding a slate quarry registration
under subsection 6007(c) of this title shall be recorded in the
municipal land records at the expense of the registrant along with an
accurate site plan of the parcel depicting the site specific information
contained in the registration documents.

10 V.S.A. §§6081(l)(3) and (4).

While the Board recognizes that both subsections (3) and (4) of §6081(l)(3) and (4)
use the words "final determination,"3 it is apparent from the plain language of these
subsections and their direct references to the "provisions of subsection 6007(c) of this title"
that the legislature intended the JO process to apply to slate quarry registrations in the
same manner as they apply to other JOs.  Nothing in §§6081(l)(3) and (4) indicates that
there is to be special or preferential treatment of such registrations.

As the Board summarized its conclusions in its June 29 Memorandum of Decision,
§6007(c) and Environmental Board Rule 3(C)(1) make its clear that

First, if the person who requests a Jurisdictional Opinion wants
others to be bound by it, it is incumbent upon that person to make this
desire known to the Coordinator, to provide the Coordinator with the
names of those persons to be served with the Jurisdictional Opinion,

                                           
3 Under subsection (3), a person may submit quarry registration documents to the
District Commission and a request for a JO to the Coordinator, as provided by 10 V.S.A.
§6007(c).  Whether such a request for a JO becomes a "final determination" is governed
by the provisions of §6007(c).

Likewise, the Board reads the words, "final determination" in subsection (4) to
mean that, when a person receives a JO that is not appealed, it must be filed in the land
records.  But subsection (4) should not be read to implicitly amend §6007(c) by giving
special status to slate quarry registrations.  Amendments of statutes by implication are not
favored.   United States v. Welden, 337 U.S. 95, 102 n.12 (1964); and see State Agency of
Natural Resources v. Riendeau, 157 Vt. 615, 620 (1991) (repeals by implication are
disfavored).
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and to pay for such service.  The Coordinator has no independent
obligation to provide notice to others who have not appeared or
participated in the Jurisdictional Opinion process, either by service or
publication, of the Opinion.

Second, to be bound by a Jurisdictional Opinion, a person
must be served with it.  [4 ]

Lastly, even if service is made upon many people, the finality
of a Jurisdictional Opinion cannot be guaranteed.  Section 6007(c)
reads, "With respect to the partition or division of land, or with respect
to an activity which might or might not constitute development, any
person … may request a jurisdictional opinion from the district
coordinator concerning the applicability of this chapter."  (Emphasis
added)  Thus, in some respects, under the statute, no Jurisdictional
Opinion issued by a Coordinator can ever be considered to be
absolutely final as regards the world.

June 29, 2001 Memorandum of Decision at 10 –11.  This is not an impediment to
Catamount Slate's position that the Board has artificially erected; Catamount Slate's
difficulties in this regard arise out of the language of §6007(c).

Thus, if slate quarry registrations are not entitled to any special "finality" status,
there is likewise no obligation for the Board to provide such status by providing some sort
of notice or service on persons beyond that which is provided for in §6007(c).

The affidavits of the two state representatives are problematic in two respects.
First, they constitute new evidence, something which is generally not allowed within the
context of a reconsideration motion.  EBR 31(A)(1).  Second, "The remarks of a single
legislator, even the sponsor, are not controlling in analyzing legislative history."  Chrysler
Corp. v. Brown, 441 U.S. 281, 311 (1978).  See also State of Vermont v. Brinegar, 379 F.
Supp. 606, 611 (D. Vt. 1974).

                                           
4 Thus, while Catamount Slate may be correct in noting that the registration form
requires that only certain entities be served, this does not mean that other persons, who
are not served with the Jurisdictional Opinion request, are somehow bound by a
determination about which they know nothing.
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B. Motion to Take Interlocutory Appeal

Under the Vermont Rules of Appellate Procedure ("VRAP") 5, a party which wishes
to take an interlocutory appeal to the Vermont Supreme Court from a trial court or an
administrative body must first seek permission from the lower tribunal.  Catamount Slate's
present motion is such a request.

The Vermont Supreme Court has written:

Interlocutory appeals are an exception to the normal restriction
of appellate jurisdiction to the review of final judgments.  There are
weighty considerations that support the finality requirement.
Piecemeal appellate review causes unnecessary delay and expense,
and wastes scarce judicial resources.  Furthermore, an appellate
court labors under great disadvantages in disposing of interlocutory
appeals.  We are deprived of the benefits of a final trial court opinion.
Interlocutory review requires us to decide legal questions in a
vacuum, without benefit of factual findings.   Appellate
decisionmaking suffers from such abstractness.  By its very nature
then, interlocutory appeals impair this Court's basic functions of
correctly interpreting the law and providing justice for all litigants.

Despite those hazards, there is a narrow class of cases in
which interlocutory review is nonetheless advisable.

In re Pyramid Co. of Burlington, 141 Vt. 294, 300 - 01 (1982) (internal citation omitted).

The Vermont  Supreme Court has held that "Interlocutory appeal is appropriate for
questions of law, not fact," because a question of law "is one capable if accurate resolution
by an appellate court without the benefit of a factual record.  If factual distinctions could
control the legal result, the issue is not an appropriate subject for interlocutory appeal."
Pyramid, 141 Vt. at 304.   And see State v. Dubois, 150 Vt. 600 (1988).

As noted, whether Emily Joselson represent the Neighbors in the JO process, at
least as of the time that JO #1-S-50-1 was served is a question of fact.  Thus, the question
of whether the appearance of Joselson's name on the Certificate of Service for JO #1-S-
50-1 constitutes notice of JO #1-S-50-1 to the Neighbors is not an appropriate question for
interlocutory appeal. 5

                                           
5 The Board notes that Catamount Slate has not presented evidence on this question
beyond the documents it has submitted.
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1. Interlocutory appeal elements

There are three factors which a party seeking to take an interlocutory appeal must
demonstrate.  First, the party must show that the order appealed from (here the Board's
June 29, 2001 Memorandum of Decision or the Board's decision on Catamount Slate's
pending reconsideration motion) involves a "controlling question of law;" second there
must be a "substantial ground for difference of opinion" as to the correctness of that order;
and third, an interlocutory appeal should "materially advance the termination of the
litigation."  Pyramid, 141 Vt. at 301; State v. Wheel, 148 Vt. 439 (1987); VRAP 5(b).

Repeating the arguments as to finality and notice that it made both in its initial May
31, 2001 filings and its July 13, 2001 arguments in favor of its reconsideration motion,
Catamount Slate presents its reasons as to why the question of law which it wishes to
present to the Supreme Court is one which is both "controlling" and as to which there is a
"substantial ground for difference of opinion;" it then argues that the litigation will terminate
if it is successful.

a. "controlling question of law"

A question is "controlling" when it governs the outcome of the litigation.  State v.
Wheel.   It may also be "controlling" if reversal would have "a substantial impact on the
litigation, either by saving substantial litigation time, or by significantly narrowing the range
of issues, claims or defenses at trial."  Pyramid, 141 Vt. at 303.   Here, if Catamount Slate
is right, and the Neighbors are time-barred from seeking reconsideration of JO #1-S-50-
1(for any or all of the legal – but not factual - reasons argued by Catamount Slate), then
this litigation would end, and the question would be "controlling."   Likewise, were slate
quarry registration requests to be accorded special status which somehow removes them
from the ordinary JOs addressed in 10 V.S.A. §6007(c), this question of law might also be
"controlling."

b. "substantial ground for difference of opinion"

Whether there is a "substantial ground for difference of opinion"  depends on
whether the Board believes that "a reasonable appellate judge could vote for reversal of
the challenged order."  Pyramid, 141 at 307 (citation and internal quotes omitted). 6

"Unless an order triggers this degree of doubt in the mind of a trial judge, certification [to

                                           
6 Interestingly, the Supreme Court has held that the vehemence of a disagreeing
attorney's arguments is not relevant to the inquiry.  Id. at 306.
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allow the interlocutory appeal] is improper."  Id.  Finally, the Supreme Court notes that a
denial of permission to take an interlocutory appeal is itself appealable, thereby "assuring
that the doubtfulness of trial court rulings can be evaluated by an independent arbiter after
the denial of certification."  Id.

The Board does not find doubt in its decision which rises to the level appropriate to
satisfy this element and justify interlocutory review.

c. "the potential to materially advance the termination of the
litigation"

"An interlocutory appeal is proper only if it may advance the ultimate termination of
a case."  Pyramid, 141 Vt. at 305 (emphasis in original).  And in deciding whether to grant
an interlocutory appeal, the trial court "must consider not only the time saved at trial, but
also the time expended on appeal," State v. Lafayette, 148 Vt. 288, 290 (1987), quoting
Pyramid, 141 Vt. at 305, both the appeal time expended in the interlocutory appeal and the
appeal of the final order.  Indeed, the Supreme Court found in the Pyramid case that the
trial court could have foreseen that its final decision would be appealed, regardless of the
Supreme Court's resolution of the interlocutory appeal, and, therefore, "certification [of the
interlocutory appeal] has probably assured an even greater delay."   Pyramid, 141 Vt. at
306.

The Board must balance several considerations.

On the side of granting Catamount Slate's motion for interlocutory review is the
possibility that a holding by the Supreme Court that the Neighbors are time-barred from
seeking reconsideration of JO #1-S-50-1 and that the Coordinator did not have the
independent authority to issue JO #1-S-50-2, sua sponte; will terminate this litigation, and
the Board will never reach the merits.  Likewise, a holding that slate quarry registrations
are entitled to some sort of special finality status which removes registration decisions
from the ordinary context of §6007(c) may also lead to the end of this matter.  Finally, the
Board is mindful of the wasted cost to the parties of going forward with this case, should
the Court ultimately decide that it should have been dismissed today.

On the other hand, the Board must consider that the hearing in this case is
scheduled for October 3, 2001, and it is likely that the Board will be able to deliberate and
issue a decision before the end of the year, if this case proceeds as presently scheduled.
Further, the Board may ultimately find in Catamount Slate's favor on the merits of the
ultimate question of its exempt status, thus terminating this litigation, causing all of
Catamount Slate's procedural arguments to be moot, and causing any time or resources
spent in the Supreme Court on interlocutory appeal to have been wasted.  Finally, an
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interlocutory appeal to the Court will take time, and unless the appeal were to be placed on
an expedited schedule, the Board believes it unlikely that the Court would be able to hear
and decide the appeal within the next several months.

On balance, the Board concludes that less waste of time and resources will be
likely if this matter proceeds to a hearing before the Board as scheduled.

In sum, therefore, the Board does not find that Catamount Slate has presented
adequate grounds for interlocutory review, and it therefore denies Catamount Slate's
motion. 7

                                           
7 There is one other element in the consideration of whether to allow an interlocutory
appeal which does not appear in VRAP 5 but which has played a role in the Supreme
Court's determination of at least one case – prejudice to the parties.  In In re C.H., 151 Vt.
310 (1989), the Court  waived strict adherence to the required elements of VRAP 5(b)
because it found that having to wait to appeal until a final judgment had been reached
could result in "substantial injuries" to the party seeking interlocutory review.

Our Supreme Court has never specifically looked to the prejudice that could result
to a party who had to wait until an interlocutory appeal had been heard before receiving a
final decision on the merits, but that prejudice is potentially present in this matter.
Currently, even though Act 250 jurisdiction over Catamount Slate's quarry has been
determined in JO #1-S-50-2, Catamount Slate continues to operate its quarry and to the
possible detriment of the Neighbors.  The delay that will result from allowing this
interlocutory appeal, even if Catamount Slate is unsuccessful in such an appeal, will inure
to Catamount Slate's benefit and a concomitant potential harm to the Neighbors.  This
delay may also be prejudicial to Act 250 itself, as the longer Catamount Slate can avoid a
final decision on the merits, the longer it can operate its quarry in the face of a JO.

The Board's decision to deny Catamount Slate's motion, however, does not depend
on a finding of prejudice to the Neighbors or to Act 250.
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C. Motion to Stay Proceedings

The parties' initial filings (prefiled testimony and Exhibits) are due on August 1,
2001.

Catamount Slate asks the Board to stay its proceedings until such time as the
Board rules on Catamount Slate's interlocutory appeal motion.  As the Board has today
denied Catamount Slate's motion, the stay request is moot.

III. Order

Catamount Slate's motions are denied.

Dated at Montpelier, Vermont this 27th day of July 2001.

ENVIRONMENTAL BOARD

/s/Marcy Harding__________
Marcy Harding, Chair
George Holland
Samuel Lloyd
Greg Rainville
Jean Richardson
Don Sargent


