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MEMORANDUM OF DECISION

This proceeding concerns an petition for a Declaratory Ruling by Security
Self Storage, Thaddeus R. Lorentz and David Nelson (“Petitioners”) from
Jurisdictional Opinion #l-320,  (“JO,,) which holds that the Petitioners must obtain
an amendment to Land Use Permit #I R0557  (“Permit”) for the use of the
permitted premises as a Penske Truck Rental franchise operation (“Project”).

I. PROCEDURAL SUMMARY

On March 3, 2000, the District #I Environmental Commission Assistant
Coordinator (“Coordinator”) issued the JO in which she determined that the
Project requires an amendment to the Petitioners’ Permit pursuant to 10 V.S.A.
Q§ 6001-6092 (“Act 250”),  because the Project is a material change from the
existing office and self-storage facility authorized by the Permit.

On March 30, 2000, the Petitioners requested reconsideration of the JO.
On April 11, 2000, the Coordinator issued a reconsideration of the JO in which
she reaffirmed her earlier determination that the Project requires an amendment
to the Permit.

On May 11, 2000, the Petitioners filed a petition for a DR with the
Environmental Board (“Board”), appealing the JO. The petition is filed pursuant
to 10 V.S.A. 5 6007(c)  and Environmental Board Rule (“EBR”)  3. The Petitioners
contend that the Project does not require an Act 250 permit.

On June 19, 2000, Board Chair Marcy Harding convened a Prehearing
Conference, and on June 22, 2000, the Chair issued a Prehearing Conference
Report and Order (“Prehearing Order,,).

On July 5, 2000, the Petitioners filed a letter objecting to the Issue as
framed by the Chair in the Prehearing Order.

On July 19, 2000, the Board deliberated on the Petitioners’ objection.
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II. DISCUSSION

The only matter presently pending before the Board is the Petitioners’
Objection to the framing of the Issue in the Prehearing Order.

The question presented in this case is whether a permit amendment is
required because the premises, which were permitted for the conversion of a
single family home to one apartment and offices and the construction of three
buildings for rental storage, are now being used for a Penske Truck Rental
franchise operation. The issue is therefore whether there has been a substantial
or material change to the permitted project, such that an amendment to the
Permit is required.

The Issue, as stated in the Prehearing Order, is:

Whether, pursuant to EBR 34, an amendment to the Permit
is required because the Project constitutes a substantial and/or
material change. EBR 2(G) and 2(P).

The Petitioners assert that before the Board can make a determination as
to whether an amendment is required, the Board has to make a ruling as to
whether there are any restrictions in the Permit as to (a) the use of the office
space, and (b) the type of vehicles which may be parked in the parking lot.

The Petitioners are correct that what the Permit does or does not
presently allow will be crucial to the Board’s determination as to whether there
has been a substantial or material change to the permitted development.
However, this determination should be made at the time that the merits of this
case are presented to the Board; it is not one that should be raised prematurely
by means of an objection to the Issue, as framed.

Framing the Issue as in the Prehearing Order does not restrict the
Petitioners’ ability to make any arguments concerning the scope of the Permit;
indeed, the Issue, as stated in the Prehearing Order, allows all parties to make
full and complete arguments as to what the Permit allows and whether those
activities which are presently occurring at the site are within or beyond the scope
of the Permit.

The Board therefore overrules the Petitioners’ objection and maintains the
Issue as it appears in the Prehearing Order.
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III. ORDER

1. The Petitioners’ Objection to the Issue as framed in the Prehearing
Order is overruled.

2. The issue on appeal in this matter is as stated in the Prehearing
Order, Section Ill, ISSUE.

Dated at Montpelier, Vermont this 21 st day of July 2000.

ENVIRONMENTAL BOARD

George Holland
Sam Lloyd
W. William Martinez
Rebecca Nawrath
Alice Olenick
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