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Memorandum of Decision and Dismissal Order

This proceeding concerns a Petition for a Declaratory Ruling (“Petition”) by
Security Self Storage, Thaddeus R. Lorentz and David Nelson (“Petitioners”) from
Jurisdictional Opinion #1-320, (“JO”) which holds that the Petitioners must obtain an
amendment to Land Use Permit #1R0557 (“Permit”) for the use of the premises which
are subject to the Permit as a Penske Truck Rental franchise operation (“Project”).

Pending before the Environmental Board ("Board") is the Petitioners' objection to
a Chair's Proposed Dismissal Order.  For the reasons given below, the Board dismisses
this Petition.

I. Background

On March 3, 2000, the District #1 Environmental Commission Assistant
Coordinator (“Coordinator”) issued the JO in which she determined that the Project
requires an amendment to the Petitioners’ Permit pursuant to 10 V.S.A. §§ 6001-6092
(“Act 250”), because the Project is a change in use from the existing office and self-
storage facility authorized by the Permit.

On March 30, 2000, the Petitioners requested reconsideration of the JO.  On
April 11, 2000, the Coordinator issued a reconsideration of the JO in which she
reaffirmed her earlier determination that the Project requires an amendment to the
Permit.

On May 11, 2000, pursuant to 10 V.S.A. § 6007(c), the Petitioners filed the
Petition with the Environmental Board (“Board”), appealing the JO and contending that
the Project does not require an Act 250 permit.

Following a June 19, 2000 Prehearing Conference, Board Chair Marcy Harding
issued a Prehearing Conference Report and Order on June 22, 2000.
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On September 25, 2000, the Petitioners filed a Request for Stay of Proceedings.
The Request stated that, by October 15, 2000, the Petitioners intended to file an
application with the Commission for an amendment to the Permit, seeking approval for
the activities which are the subject of the JO.  Should an amendment be granted which
is satisfactory to the Petitioners, Petitioners stated that they would then request
dismissal of the Petition.

On October 2, 2000, based upon the Petitioners' representations in their
September 25, 2000 filing, the Chair continued this matter until the Commission issued
a decision concerning the Petitioners' amendment application.

The Petitioners did not file an amendment application.  Concerned that no
application had been filed, on March 27, 2001, the Chair issued an order setting a
status conference, which was held on April 9, 2001.

At the status conference, one of the Petitioners acknowledged that they had not
filed an amendment application for the franchise operation but represented that one
would be filed by April 25, 2001.

Again, based on the Petitioners' representations, on April 13, 2001, the Chair
issued a second Continuance Order.  In issuing this Order, the Chair noted:

Title 10 V.S.A. § 6085(e) and Environmental Board Rule
16(D) encourage the promotion of expeditious, informal, and non-
adversarial resolution of issues.  The resolution of the Petitioners'
permit application may resolve the issues presented by this
Petition.  Therefore, based upon the Petitioners' statements at the
status conference, and in the interest of the efficient and economic
use of resources, the Chair issues the following Order.

Paragraph 1(a) of the April 13, 2001 Continuance Order reads:

On or before April 25, 2001, the Petitioners shall file with the
District 1 Environmental Commission a complete application for an
amendment to the Permit for the use of the Project as a truck
storage site or such other uses as the Petitioners may request.

The Petitioners did not file an amendment application by April 25, 2001.
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On May 24, 2001, citing the Petitioners' continuing and present failure to abide by
the provisions of the April 13, 2001 Continuance Order, the Chair issued a Proposed
Dismissal Order.  The Petitioners filed a timely objection to this Proposed Order and
presented oral argument to the Board on June 13, 2001.

In their argument to the Board, the Petitioners do not dispute that they have
failed to comply with the April 13 Continuance Order.  Rather, they note that they have
requested a new Jurisdictional Opinion from the Coordinator for a scaled-back use of
the Project premises.  If they receive an opinion that this reduced use of the site does
not require a permit amendment, the Petitioners ask the Board not to dismiss their
Petition (or to dismiss it but without prejudice) but, rather, to vacate Jurisdictional
Opinion #1-320 and leave the question as to whether a permit amendment is necessary
(for a use of the Project site which they do not presently intend to make) for a later day.

The Board deliberated on the Petitioners' objections on June 13, 2001.  This
matter is now ready for final disposition.

II. Discussion

EBR 18(D) states:

The Board may, on its own motion or at the request of a party,
consider the dismissal, in whole or in part, of any matter before
the board for reasons provided by these rules, by statute, or by
law.

The Board is hesitant to dismiss an appeal or a petition for a Declaratory Ruling
because of a failure by a petitioner to comply with the Chair’s Orders.  Constantino
Antique Business, Declaratory Ruling 262, Memorandum of Decision at 2-3 (May 12,
1992) (Board has declined to dismiss because of party’s failure to timely file petition or
copies of decisions rendered below).  Dismissal is a severe measure which should only
be imposed in circumstances where it is absolutely warranted.  As the Vermont
Supreme Court wrote in John v. Medical Center Hospital of Vermont, Inc., 136 Vt. 517,
519 (1978):

We hold that where the ultimate sanction of dismissal is invoked
it is necessary that the trial court indicate by findings of fact that
there has been bad faith or deliberate and willful disregard for
the court’s orders, and further, that the party seeking the
sanction has been prejudiced thereby.
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Accord, C.C. Miller Corp. v. AG Asset, Inc., 151 Vt. 604, 606-07 (1989); Goshy v.
Morey, 149 Vt. 93, 97 (1987).

The John case, therefore, establishes two prerequisites for dismissal of an
action: (1) “bad faith or deliberate and willful disregard for the [tribunal’s] orders;” and (2)
prejudice to the party seeking the dismissal.

As to the first prerequisite, under prior Board precedent the term “willfully” has
been defined as “done voluntarily and intentionally and with the specific intent to do
something the law forbids, or with the specific intent to fail to do something the law
requires to be done.”  Re: H.A. Manosh, #5L1290-EB (Revocation), Findings of Fact,
Conclusions of Law, and Order (Feb. 3, 1999); Re: Vermont RSA Limited Partnership
d/b/a Bell Atlantic Mobile, #3W0738-4-EB (Revocation), Findings of Fact, Conclusions
of Law, & Order (Aug. 21, 1998); Re: Lawrence White, #1R0391-EB, #1R0391-3-EB,
#1R0391-4-EB, #1R0391-5-EB, #1R0391-5A-EB, #1R0391-6-EB (Revocation),
Findings of Fact, Conclusions of Law, and Order at 14 and case cited therein (Sept. 17,
1996), aff'd in part, rev'd in part on other grounds, Nos. 98-390 and 98-391 (Vt. Sup. Ct.,
June 1, 2001).

The above cases all addressed the term “willful” within the context of revocation
actions, where the continued viability of a permit was at stake; it is not surprising,
therefore, that the Board would have applied a heightened level of scrutiny to such
proceedings.  By contrast, within the context of a party's failure to abide by the Board's
orders, the Board has recently found the definition of “willful,” as it has been applied to
revocations, to be too restrictive.  Kapitan Gravel Pit, Declaratory Ruling Petition #388,
Dismissal Order at 4 (Sept. 8, 2000).

The circumstances of this case lead to the conclusion that the Petitioners' failure
to comply with the Chair's EBR 16 Orders is deliberate and willful.  On two occasions,
the Petitioners' representative stated that he would file an amendment application by a
date certain.  On two occasions, he failed to do so.  The Board concludes that the
Petitioners’ failure to comply with the Chair's April 13, 2001 Continuance Order,
especially as it falls after an earlier failure to comply with her October 2, 2000
Continuance Order, establishes the “deliberate and willful” element of the first
prerequisite of the John decision.  See Kapitan at 4.

As to the second John prerequisite, here, there is no party who seeks dismissal;
the Board dismisses this matter sua sponte under the authority of EBR 18(D).  See
Kapitan at 4 – 5 (Board, on own motion, dismissed petition for failure to comply with
Chair's order, even in absence of prejudice to another party.)
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Although this dismissal is being considered on the Board's own motion, EBR
18(D), and therefore the second element of the John decision need not be satisfied, the
Board nonetheless finds that a party's failure to comply with an Order of the Chair is
prejudicial to the administration of Act 250 as a whole.  A fair and efficient administration
of the Act does not permit parties, without good cause, to disregard the Chair's or the
Board's orders.  This is especially true when such orders are issued in furtherance of
the purposes of the Act, in this case the provisions of both 10 V.S.A. § 6085(e) and EBR
16(D), which promote the expeditious, informal, and non-adversarial resolution of
issues.

III. ORDER

Petitioners' Petition for Declaratory Ruling is dismissed.

Dated at Montpelier, Vermont this 19th day of June 2001.

ENVIRONMENTAL BOARD

__/s/Marcy Harcing____
Marcy Harding, Chair
John Drake
George Holland
Samuel Lloyd
Rebecca M. Nawrath
Alice Olenick
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