
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. �� 6001-6092

Re: Stonybrook Condominium Owners Association Declaratory Ruling
by George K. Stearns, Esq. Request #385
Darby Laundon Stearns Thorndike " Kolter, LLP
25 Main Street
P.O. Box 1392
Stowe, VT 05672-1392
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This proceeding is a Declaratory Ruling Petition from a Jurisdictional Opinion
issued by Edward Stanak, the District #5 Environmental Commission Coordinator
(�Coordinator�), concerning the razing of a farmhouse in Stowe, Vermont.

I. Procedural History

On February 17, 2000, the Coordinator issued Jurisdictional Opinion #5-99-14
("JO") in which he determined that the razing of a farmhouse, and the proposed razing
of a barn, on lands owned by the Stonybrook Condominium Owners Association off
Luce Hill Road in the Town of Stowe ("Project") requires an amendment to Land Use
Permit #5L0548, pursuant to 10 V.S.A. ��6001-6092 ("Act 250").

On March 17, 2000, the Stonybrook Condominium Owners Association ("SCOA")
filed a Petition for Declaratory Ruling ("Petition") with the Environmental Board
("Board"), appealing the JO.  SCOA contends that the Project does not require an Act
250 permit amendment.

On April 24, 2000, following a Prehearing Conference, Board Chair Marcy
Harding issued a Prehearing Conference Report and Order ("Prehearing Order").

On July 7, 2000 the parties filed stipulated facts.  On August 2 and 23, 2000, the
parties filed Memoranda of Law.

On September 20, 2000 the Board heard oral argument in this case from George
K. Stearns, Esq., representing SCOA and from Jacob Humbert, Esq., representing the
Agency of Natural Resources ("ANR").

The Board deliberated on this matter on September 20, 2000.  Based on these
deliberations, on October 10, 2000, the Chair issued a Request for Further Briefing from
the parties, asking the parties to address two questions:

1) What is the scope of the "permitted project" in this case?
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2) Assuming that the Spear farmhouse and barn can be
considered to be a part of the "permitted project" in this matter, are there
any due process or other constitutional or statutory restrictions to the
Board’s requiring that an amended permit be obtained for the demolition of
those buildings?

The parties submitted further briefs on November 1, 2000.

The Board deliberated further on November 29, 2000 and on February 14 and
28, March 28, April 18, and May 16, 2001.

Based upon a thorough review of the record, related argument, and the parties'
proposed findings of fact and conclusions of law, the Board declared the record
complete and adjourned.  This matter is now ready for decision.

II. Issue

The issue1 in this matter was originally framed as:

Whether, pursuant to EBR 2(G), the razing of the Spear
farmhouse constitutes a substantial change to Land Use Permit
#5L0548, such that a permit amendment pursuant to EBR 34 is
required.

The Board notes, however, that the later phases of the Stonybrook project were
permitted under a different number, Land Use Permit #5L0737.  Thus, the issue is
better framed to address the changes to the project which is the subject of both Land
Use Permit numbers, as amended, as follows:

                                           
1  SCOA also sought to raise whether, should a permit amendment be required,
such requirement would be barred by the doctrines of estoppel and laches.   It was
noted in the Prehearing Order that such an issue is not presented within the context of a
Declaratory Ruling petition but would be appropriately raised within the context of an
enforcement action, should one be necessary.



Stonybrook Condominium Owners Association
Declaratory Ruling #385
Findings of Fact, Conclusions of Law, and Order
Page 3

Whether, pursuant to EBR 2(G), the razing of the Spear
farmhouse constitutes a substantial change to the project
authorized by Land Use Permit #5L0548 and Land Use Permit
#5L0737, both as amended, such that a permit amendment
pursuant to EBR 34 is required.

The Board's restatement of the Issue should not come as a surprise to either
SCOA or ANR, as both parties were aware of and noted the applicability of Land Use
Permit #5L0737, as amended, to this matter.

III. Findings of Fact

The parties have stipulated to certain findings,2 which the Board now finds as
fact:

A. Stipulated Findings of Fact

1. The development of the Stonybrook condominium project ("Stonybrook")
dates back to 1979 when Land Use Permit #5L0548 was issued to Stonybrook, Inc. for
the construction of 15 units on a tract of 56 acres.

2. Subsequent phases of development were approved by later amendments
to Land Use Permit #5L0548 authorizing construction of a total of 36 condominium
units, a management building containing an apartment, and related improvements on
the 56 acres.

3. The application submittals for Land Use Permit #5L0548-4 describe a tract
of 182 acres: "Stonybrook 56 acres ±/Spears Farm 126 acres ±".

4. On or about March 24, 1983, Stonybrook, Inc. purchased the so-called
                                           
2 In certain instances, the precise wording of the Stipulated Facts as submitted by
the parties has been altered in order to conform with the language used in the Board’s
conventions, such as referring to the Stonybrook Condominium Owners Association as
"SCOA."  The language in Stipulated Finding 5 was modified slightly for purposes of
clarity.  The meaning and the context of the facts, as stipulated by the parties, have not,
however, changed.



Stonybrook Condominium Owners Association
Declaratory Ruling #385
Findings of Fact, Conclusions of Law, and Order
Page 4

Spear Farm from Raymond and Ruth Spear.

5. In 1983, Stonybrook, Inc. commenced another phase of condominium
development on the property acquired from the Spears.  The permit issued for this
phase, Land Use Permit #5L0737 issued in 1984, refers to a tract of land consisting of
182 acres.  The site plans for Land Use Permit #5L0737, and subsequent amendments,
identify the "Spear Farm" as part of the 182-acre project tract.

6. None of the findings of fact for Land Use Permits #5L0548 or #5L0737, or
any amendments, contain any findings relative to an identified historic site or structure.
Several of the permit amendments state that historic sites will not be affected by the
project which is the subject of the permit amendment.  At the time the above permits
and amendments were issued, no construction or improvements was proposed, in the
immediate proximity to the Spear Farm structures.

7. On November 9, 1989, the Vermont Advisory Council on Historic
Preservation placed several farm structures on the Stonybrook, Inc. property on the
State Register of Historic Sites and Structures.  These structures include the Spear
farmhouse and dairy barn.

8. On or about June 26, 1995, SCOA purchased from Stonybrook, Inc. 62.78
acres of the so-called Spear Farm, which 62.78 acres included thereon the Spear Farm
buildings.  The 62.78 acres is a part of the tract referred to in Land Use Permit #5L0737
as containing 182 acres.  There are no other buildings located upon the 62.78 acres.

9. SCOA proposes to demolish the farmhouse and barn. 3  The demolition of
the farmhouse and barn is not preparatory to or related to any proposed construction of
improvements on the 62.78 acres owned by SCOA and no construction of
improvements on the 62.78 acres is proposed by SCOA.

                                           
3 While the Stipulated Facts speak of the "proposed" demolition of the Spear
farmhouse and barn, it is apparent that the farmhouse has already been torn down.
The Prehearing Order presents the demolition in present, not prospective, language,
and in its May 8, 2000 Objection to Kenneth Strong Petition for Party Status, SCOA
refers to the "former Spear farmhouse."  The fact that the farmhouse has been razed,
however, is of no import to the Board's analysis of this case.
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B. Further Findings

Based upon its examination of Land Use Permits #5L0548 and #5L0737, both as
amended, and Exhibits thereto, the Board makes the following further findings from
evidence which has been officially noticed. 4

10. The application face sheet for Land Use Permit #5L0548-4 states: "Phase
IV – 13 condominium units in 5 buildings.  Combine the 126 acre Spear’s farm into the
Stonybrook Project making the Gross Project Area – 182 acres."

11. Exhibit 4 to Land Use Permit #5L0548-4 includes a computation of
acreage for "Spear's Farm" and a reference to the number of dwelling units that can be
built on Parcels A and B of the Farm, with an acknowledgement that the existing
"Spear's House" constitutes an existing unit.

12. Attachment C to the application filed for Land Use Permit #5L0737 states
that the "Gross Project Area" is "182 Acres."  The Attachment also provides a "Land
Density Allocation Summary" which includes in its computations a reference to "Spears
House."

13. Attachment A to the application filed for Land Use Permit #5L0737 notes,
as regards Criterion 9(B):

The location of Buildings #18 " #19 is not on prime agricultural land.
These two buildings as well as additional buildings in Phase V and
future phases will be located to keep the agricultural lands of the
Spear’s farm in agricultural service.

14. Exhibit 2 to Land Use Permit #5L0737-1 states, "The location of Buildings
20 - 32 is not on prime agricultural land.  These thirteen buildings are located to keep

                                           
4  In their November 1, 2000 briefs, both SCOA and ANR refer to specific portions
of earlier permits issued for the condominium development (Land Use Permits #5L0548
and #5L0737, both as amended), and SCOA argues in its November brief that the
Board may take official notice of those permits.  The Board agrees and therefore,
pursuant to 3 V.S.A. §810(4), the Board takes official notice of Land Use Permits
#5L0548 and #5L0737, both as amended, and all Exhibits thereto.
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the agricultural lands of the Spear Farm in agricultural service."

15. Exhibit 19 to Land Use Permit #5L0737-1, received at the Commission on
April 16, 1984, is entitled "Overall Site Plan" for Stonybrook.  The Plan shows the
location of the buildings for Phases I – IV of Stonybrook in the northeast corner and the
proposed site for the Phase V buildings in the southeast corner.  The central/western
portion of the Stonybrook tract, which contains the Phase V leachfields, are designated
as "open agricultural land."  The Spear farmhouse and barn are located on this
central/western portion.

16. Land Use Permit #5L0737-1 granted approval "to construct 33
condominium units in thirteen buildings" with amenities.  Findings of Fact and
Conclusions of Law which accompany this permit, state, as regards Criterion 9(B):

A very substantial amount of the project tracts of 112 acres are
primary agricultural soils.  The applicant is to be commended for its
efforts to design the project as an agricultural planned residential
development so as to not significantly reduce the potential of these
soils and to allow for their ongoing use.  (See Exhibits 2, 3, 19 and
26).  As stated by Mr. A. R. Field at the hearing, a minimum of 68
acres will be preserved as open agricultural land.

Re: Stonybrook, Inc., #5L0737-1, Findings of Fact, Conclusions of Law, and Order at 5
(Nov. 20, 1984).

17. Exhibit 26 to Land Use Permit #5L0737-1 is a site plan entitled
"Stonybrook Inc. Agricultural Planned Residential Development."  Under the heading
"TOTAL AGRICULTURAL PLANNED RESIDENTIAL DEVELOPMENT" the following
notations appear:

ZONE ACRES DWELLING UNITS
RR-2  76.63                              38.32
RR-3     1.97    0.66
RR-5  33.23    6.65

TOTAL           111.83  45.63
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Under the heading "DWELLING UNIT ALLOCATION" the following
notations appear:

TOTAL AGRICULTURAL P.R.D. = 45.63 UNITS
DEBIT:

SPEAR HOUSE =  (1.00)
BUILDINGS 18 AND 19 =  (6.00)

BALANCE TO BUILD 38.63 UNITS
BUILDINGS 20 THRU 32 =        (33.00)

BALANCE TO BUILD    5.63 UNITS

18. Application #5L0737-1 included the acreage of the Spear Farm parcel in
order to achieve the acreage required for the density needed to construct Phase V of
Stonybrook.

19. The Spear farmhouse and barn are located on the 76.63-acre parcel
designated as "RR-2" on Exhibit 26 to Land Use Permit #5L0737-1.

20. On Exhibit 26 to Land Use Permit #5L0737-1 a line entitled "Development
Boundary" segregates the southeast corner of the 76.63-acre parcel from the remaining
Spear Farm lands.

IV. Conclusions of Law

The question presented by this Petition is whether the razing of the Spear
farmhouse constitutes a "substantial change" to the project authorized by Land Use
Permit #5L0548 and Land Use Permit #5L0737, both as amended, such that a permit
amendment pursuant to Environmental Board Rule ("EBR") 34 is required.

A. Substantial change

EBR 2(G) defines a "substantial change" as "any change in a development or
subdivision which may result in significant impact with respect to any of the criteria
specified in 10 V.S.A. §6086(a)(1) through (10)."  A determination of whether there has
been a  "substantial change" involves a two-step process.
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First, there must be a "cognizable" (i.e. physical) change to the permitted project.
See, e.g., Re: Hiddenwood Subdivision, Fayston, Vermont, Findings of Fact,
Conclusions of Law, and Order at 9 (Jan. 12, 2000) and cases cited therein.  Here, the
razing of the farmhouse meets the first part of the substantial change analysis.  SCOA
concedes that "[t]he demolition or razing of a building involves ‘physical change’ to that
building."  SCOA's August 1, 2000 Memorandum at 5.  And see, Re: Developers
Diversified Realty Corp., Declaratory Rulings #364, #371 and #375 (consolidated),
Findings of Fact, Conclusions of Law, and Order at 18 (March 25, 1999) (exterior
changes to store are physical changes); Re: Vermont Agency of Transportation (Rock
Ledges), Declaratory Ruling 296, Findings of Fact, Conclusions of Law, and Order at 9
(Nov. 13, 1995) (removal of rock ledges along the Interstate is a cognizable change).

Second, the change must have the potential to impact significantly on one or
more of the ten Act 250 criteria.  Hiddenwood Subdivision, supra; EBR 2(G).  In
considering the issue of substantial change, the Board has stated:

In deciding whether Act 250 jurisdiction applies . . . , the
appropriate consideration is whether the potential for significant
impact is raised.  This consideration does not require an in-depth
review of possible impacts, but simply a determination that
significant impacts may occur.

Re: Village of Ludlow, Declaratory Ruling #212, Findings of Fact, Conclusions of Law,
and Order at 9 (Dec. 29, 1989), quoting Re: City of Montpelier, Declaratory Ruling #190,
Findings of Fact, Conclusions of Law, and Order at 7 (Sept. 6, 1988)).  See also In re
Barlow, 160 Vt. 513, 521-22 (1993) (upholding validity of EBR 2(G) by finding that an
impact can be potential as long as it may be significant and affirming Board
determination that an increase in the extraction rate and frequency of use of a gravel pit
was a substantial change); Re: Taft Corners Associates, Inc., #4C0696-11-EB
(Remand), Findings of Fact, Conclusions of Law, and Order (Revised) (May 5, 1995)
(substantial change found where increase in size of project involving retail and
warehouse buildings would, without certain improvements to existing roads, have a
potential for significant impact on Criterion 10 (town / regional plan)); Re: Village of
Ludlow, supra (substantial change to an existing sewage treatment plant found where
new parts were added and others were replaced with parts that were physically different
because additional traffic and noise impacted Criteria 1(air), 5(traffic), and
8(aesthetics)).
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The Spear farmhouse and dairy barn have been placed on the State Register of
Historic Sites and Structures.  Criterion 8 of Act 250 provides that before granting a
permit the board or district commission shall find that a project "will not have an undue
adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or
rare and irreplaceable natural areas (emphasis added)."  10 V.S.A. §6086(a)(8)
("Criterion 8").  "Historic site" is defined in Act 250 as:

any site, structure, district or archeological landmark which has
been officially included in the National Register of Historic Places
and/or the state register of historic places….

10 V.S.A. §6001(9) (emphasis added).

Once a site is listed on the State Register, "No discretion is provided to the Board
or District Commission to declare a structure listed on that register not to be historic."
Re: New England Kurn Hattin Homes, Application #2W0082-4-EB, Memorandum of
Decision at 4 (June 14, 1995), and see cases cited therein.

Because SCOA proposes to demolish structures that meet the definition of
historic sites, there is the potential for the proposal to have a significant impact under
Criterion 8 of Act 250, which was established, in part, to protect historic sites.
Accordingly, the SCOA's proposal meets the second prong of the substantial change
analysis.

SCOA's intended actions constitute a "substantial change."  EBR 2(G).

B. The scope of a "permitted project"

EBR 34 states, "An amendment shall be required for any material or substantial
change in a permitted project…"  (emphasis added).  While the Board has concluded
that the razing of the farmhouse meets the definition of a "substantial change," the
question which this case presents is whether the Spear farmhouse is within the scope of
the "permitted project," the Stonybrook development.

Two Board decisions approach this question but do not definitively answer it,
thus leaving us without dispositive precedent. 5  Re: Charles and Barbara Bickford,

                                           
5 The focus of the law in this area appears to have been on the question of
whether land is "involved land" for purposes of determining jurisdiction under EBR 2(F),
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Land Use Permit 5W1186-EB, Findings of Fact, Conclusions of Law, and Order at 26 n.
1 (May 22, 1995), concerned a situation where a 26-acre stone quarry existed on a 192
acre tract.  The Board found that the entire 192-acre tract was subject to Act 250
jurisdiction under an "involved land" analysis; however, there is a footnote which states
that "only those changes to the Project which are substantial or material changes
require a permit amendment under EBR 34."  The decision does not elaborate further
upon this tautology.

Likewise, in Re: David Enman, Declaratory Ruling 326, Findings of Fact,
Conclusions of Law, and Order at 14 n. 4 (December 23, 1996), the Board wrote that
while the particular parcels "are subject to Act 250 jurisdiction, not every change
thereon requires an Act 250 permit amendment.  Rather, only those changes which are
substantial or material changes require a permit amendment."  Again, unfortunately, the
question of what changes would constitute substantial or material changes was not
answered by the Board.  See also, Re: Richard Farnum, Declaratory Ruling 250,
Findings of Fact, Conclusions of Law, and Order at 8 (July 17, 1992).

There are four possible ways to look at the question presented.

1. The "permitted project" is only the actual construction which
occurs pursuant to a Land Use Permit.

First, a "permitted project" could be defined only in terms of that portion of a tract
on which the actual construction occurs or that is actually encumbered by such
construction, even if such construction occurs on a larger tract of land.  SCOA argues
for this narrow definition; referring specifically to the permits issued to Stonybrook, Inc.,
SCOA asserts that the "permitted project" is the 82 condominiums in buildings and
related structures (management and maintenance buildings, pool, tennis courts,
recreational facilities), and recreational amenities, all behind the so-called "Development
Boundary" (which appears on Exhibit 26 to Application #5L0737-1 and Exhibit 1 to this
Declaratory Ruling), beyond which no development can occur.  SCOA's November 1,
2000 Memorandum at 2.

                                                                                                                                            
or whether a particular activity constitutes the "commencement of construction" under
EBR 2(C) or the "construction of improvements" under EBR 2(D), see In re Agency of
Administration, 141 Vt. 68 (1982).  Neither of these analyses, however, address what
constitutes the "permitted project" for purposes of a substantial change analysis.
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Were the Board to adopt SCOA's arguments, only the condominium units and
related amenities behind the "Development Boundary" drawn on the site plan would be
considered to be a part of the "permitted project."  Parts of the tract that are not within
the "construction envelope" would not be considered to be within the definition of the
"permitted project," and activities that occur on those parts would never be considered
substantial changes or material changes and would thus not require permit
amendments, unless such activities independently triggered Act 250 jurisdiction.

The Board concludes that this approach construes the concept of a "permitted
project" too narrowly, as it presents a definition which could be inconsistent with the
scope and extent of a permit which is issued for such a project.

The environmental impacts of a subdivision or development often cross
imaginary or arbitrary "development boundaries;" considerations of a project's impacts
under a number of Act 250 criteria frequently entails looking at impacts beyond those
solely within a building's footprint or the lawns, parking lots, or other amenities which are
ancillary to such building.  See, e.g., 10 V.S.A. §6086(a)(5) and (9)(A).  Further, as
here, a permit may attach conditions to those portions of a project tract that are beyond
such lines.  For example, while a development or subdivision may not be built in a
deeryard, its impacts may be felt there, and a permit for such a project may place
restrictions on activities within the deeryard, even if the deeryard is beyond any
"boundary" line.   Likewise, traffic from a project can be regulated, even when the
effects of such traffic are far removed from the physical development or subdivision
itself.

An anomaly would arise were a project's permit to extend beyond its
"development boundaries," while its definition as a "permitted project" were to be limited
to include only the area within those boundaries.  In such a case, there could be
activities which had a direct impact on the conditions of the permit, but consideration of
those conditions would be prevented because they extended beyond the boundaries
established by the project's footprint.  Such a result makes no sense; the Board should
not  promote a situation in which it imposes necessary and reasonable permit conditions
but then is prevented from reviewing activities which have impacts on those conditions
merely because those activities are beyond a project's footprint.  An inquiry into the
terms and conditions of a permit is a necessary part of any analysis under EBR 2(P)
(material change), and this inquiry could be precluded were the "permitted project" to be
defined as narrowly as SCOA suggests.

The Board declines to interpret EBR 34 in such a restrictive manner.
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2. The "permitted project" includes the actual construction which
occurs pursuant to a Land Use Permit and any activity and
lands which have a "nexus" to, or which are impacted by, such
construction.

Next, a "permitted project" could be defined in a slightly broader fashion, to
include not just those portions where actual construction occurs, but those portions
which have a connection or relationship to such construction, including those areas
which may be impacted or affected by the construction or operation of the development
or subdivision.

SCOA, in effect, advances this alternative argument by noting that the Spear
Farm structures are beyond this "Development Boundary" and are not part of the
"permitted project," because there is "no connection, no nexus between these structures
and the condominium project."   SCOA's November 1, 2000 Memorandum at 2.  Thus,
only where there are substantial or material changes to areas on a project tract which
have a connection to the construction which is the subject of the original permit, would
SCOA concede that a permit amendment is required. 6

In support of its "nexus" argument, SCOA cites the Supreme Court's decision in
In Re Agency of Administration, 141 Vt. 68, 93 (1982):

Act 250 was never meant to establish Environmental Board
jurisdiction over historic sites, scenic areas, wildlife, water, air, soil
or schools and highways per se.  Important as these things are,
their guardianship is a concern of other state agencies and
administrative bodies, established by the Legislature for that
purpose.  Under Vermont's Land Use and Development Act,
Environmental Board jurisdiction extends only over the impact of
large scale development on them, and the difference is significant.

                                           
6 There is no question that there must be a nexus between a project's impacts and
the conditions that are imposed on that project when it is first permitted.  Under 10
V.S.A. §6086(c), permit conditions must be "appropriate" and "reasonable."  In re Denio,
158 Vt. 230 (1992).  But this does not answer the question as to whether any
subsequent activity on a protect tract must also have a nexus to the original project or
its impacts before it can be considered to be a substantial change or material change to
the said project.
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It is important, for purposes of the narrow question presented by the instant case,
to read the Agency of Administration language within the context of the decision as a
whole.  In Agency of Administration, the Court determined that initial Act 250 jurisdiction
was not triggered by the mere demolition of a building; such demolition, in the absence
of evidence that it was the first stage of a "proven development project,"  was not the
"construction of improvements" sufficient to trigger initial Act 250 review.

The present case concerns a related, but different, question; it concerns an
instance in which jurisdiction over the Project tract has already been triggered, and the
only question is whether further activity on the tract – whether or not it has a nexus to
the initial construction on the tract - requires a permit amendment.   Initial jurisdiction
over the Stonybrook tract is not at issue here.

Unlike In re Administration, this matter also concerns the interpretation by the
Board of its own rules, an act to which the Supreme Court has consistently given
deference.   In re Wal*Mart Stores, Inc and the St. Albans Group, 167 Vt. 75, 79 (1997).
"Where an agency's enabling legislation authorizes it to promulgate rules and
regulations to carry out its statutory responsibilities, the validity of those rules and the
interpretations which the agency gives to them, will be upheld if they are reasonably
related to the purposes of the enabling legislation." In re Baptist Fellowship of Randolph,
144 Vt. 636, 638 (1984); Committee to Save the Bishop's House, Inc. v. Medical Center
Hospital of Vermont, 137 Vt. 142, 150 (1979)  "Absent compelling indications of error,
we must accept the interpretation of administrative regulations by the agency
responsible for their implementation."  Grievance of Baldwin, 158 Vt. 644, 645 (1992),
citing, Rogers v. Watson, 156 Vt. 483, 489 (1991).

SCOA also refers the Board to its decision in Re: Town of Springfield,
Declaratory Ruling 232, Findings of Fact, Conclusions of Law, and Order (December
26, 1990) (temporary storage of sludge on lands is not a substantial change because it
does not involve any physical change to the existing plant or associated facilities); and
Re: Developers Diversified, supra (changes at issue not a part of the project because
"there is no convincing evidence of a connection between these changes.")  Id. 7

Unfortunately, neither case is helpful in advancing the Board's analysis in the present
case.  Town of Springfield concerned sludge storage on a parcel of land four miles
away from the wastewater treatment plant which was the subject of the Act 250 Land
                                           
7 The language in the preceding parentheticals is taken directly from SCOA's
Memorandum; it is SCOA's interpretation of what the Town of Springfield and
Developers Diversified cases hold, not the Board's.
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Use Permit (see Finding of Fact 6); the activity did not occur, as here, on the same tract
of land.  In Developers Diversified the question was whether the parking lot/access
changes and the lease change were a part of the same project.  Findings of Fact,
Conclusions of Law, and Order at 15.  The question was not, as here, whether those
changes were a part of the "permitted project" for purposes of a substantial change and
EBR 34 analysis; indeed, the Board conducted its substantial change analysis of the
parking lot/access changes and the lease change without addressing the instant
question.

The Board finds that certain problems could arise were it to adopt this approach
as the sole definition of "permitted project."  It could result in the creation of patchwork
regulation at permitted projects; while the entire tract of land owned by a permittee
would be subject to Act 250 jurisdiction, certain activities on that land would be subject
to no regulatory scrutiny. 8

Despite the problems that exist with defining a "permitted project" in terms of its
actual construction and those areas which have a "nexus" to, or are otherwise impacted
or affected by such construction, the Board concludes that, in some instances, this
approach may present the best and fairest definition.  Therefore, as explained more fully
below, it leaves the door open to defining a "permitted project" in this manner where it is
warranted and can be satisfactorily established.

3. The "permitted project" is the tract of land, governed by the
Land Use Permit, on which the construction occurs.

The third approach defines a "permitted project" in terms of the entire tract of
land on which construction occurs, even if construction only occurs on a portion of it and
regardless of the scope of, or nexus to, such construction. The Board concludes that
                                           
8 One could argue, of course, that this already occurs when activities which are a
part of the "permitted project" (even under the narrowest reading of that term) are
subjected to a substantial change or material change inquiry, since some activities meet
the threshold two-step substantial/material change test, and others do not.  These
instances present a different scenario than the one at issue here.  There, the
substantial/material change analysis looks at the activity itself - - is it a physical change,
does it have an impact on the criteria or a particular permit term?  If the answer to these
questions is "no," then the inquiry in these cases never proceeds to ask whether the
activity has some "connection" to the previously-permitted construction.
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this approach presents the best and most workable definition and therefore adopts it as
its default definition in those instances in which the "nexus" definition has not been
established.  At least two reasons support this conclusion.

First, a bright line test, one that establishes a "permitted project" by the physical
metes and bounds of a project tract, informs the world - the District Commission, the
permittee, and all other interested persons - as to the lands that will be subject to
scrutiny when further activities occur.  Predictability will be served; no one will be
required to guess where the construction, or its impacts, begins or ends.  A simple
examination of the description of the parcel in the permit, or a deed, a survey, or site
plan will establish the extent of the "permitted project" that will be involved in a
substantial or material change inquiry. 9

Within the context of an analogous "involved land" analysis, the Board has
recognized the difficulties that can arise when one attempts to separate out those
portions of a tract which may be built upon from the entirety of the tract itself.  In Re:
G.S. Blodgett, Declaratory Ruling #122, Findings of Fact and Conclusions of Law at 3-5
(May 18, 1981), the Board held that it must count "the entire tract of land upon which the
development occurs" for the purpose of determining jurisdiction, and not just that portion
of the tract on which the construction of improvements actually would occur.  The Board
wrote:

There are compelling practical reasons to support this
interpretation of the language of the Act as well.  To begin with, we
believe that the legislature foresaw the enormous practical and
administrative difficulties of employing a jurisdictional dividing line
that would somehow separate a single tract of land into three
categories: land that will literally be built upon; land that is
functionally "involved" in the development because of an important
relationship comprehended by the criteria of the Act; and remaining
land in the same tract that is not at all related to the proposed

                                           
9 By contrast, using a "nexus" approach increases the potential that Jurisdictional
Opinions with different results could be issued for similar fact patterns; what will be a
nexus to one Coordinator will not be to a nexus to another.  While the Board recognizes
that the simple fact that there are nine District Commissions increases the potential of
different interpretations of the law, to the extent to which the Board can bring conformity
and predictability to the Act 250 process, it should do so.  A definition of "permitted
project" which requires "nexus" determinations may not further this goal.
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development.  If such a rule were to be implemented, the
jurisdictional process itself would overwhelm the administrative
process.  The Environmental Board and the District Commissions
would be forced to convene extensive factfinding hearings merely
to discover whether the jurisdiction of the Act would apply in a given
case.  These hearings would necessarily explore the merits of the
proposed project just to reach the question of how much of the tract
of land being built upon is involved in the project.  Their findings
might well require, and could well turn on the results of detailed,
and expensive, surveys of the square footage of land affected or
utilized by the project.

The facts of the present petition reveal how burdensome this
result would be. Petitioner claimed that the project involves only
9.43 acres out of a parcel of 40 acres.  Upon detailed questioning,
the Board discovered that this figure excluded the access road and
landscaping areas, located on the same tract of land, and obviously
directly related to the construction of the facility.  If we accepted
Petitioner's argument, the square footage of these areas and many
other factors - - e.g. proposed lawns, and drainage areas -- would
have to be calculated precisely in order to answer the jurisdictional
question.  This is not an easy task.  For example, in this case, the
Petitioner's architect indicated an area of involved land for this
project on the site plan; this area may encompass anywhere from 9
to 11 acres.  Precise calculation would require much more thorough
analysis and perhaps even an on-site survey.  We do not believe
that the legislature intended to introduce this high degree of
uncertainty and cost into the determination of acreage jurisdiction
under Act 250.  Jurisdiction turns on the acreage of the tract of land
upon which construction occurs; this "bright line" rule is
administrable, reasonable, and it is reasonably well crafted to serve
the purposes of the Act.  We believe that the legislature intended to
make this choice when it enacted the jurisdictional language that
this Board employs.

The facts of the present case also highlight a second practical
reason for basing acreage jurisdiction on the entire acreage of the tract
that is built upon: the acreage within the tract but not immediately built
upon is available for additional development or expansion of the initial
project.  Petitioner admits that it has plans for future development of the
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remaining 27 acres on this site.  A jurisdictional procedure that did not
consider the entire tract of land to be built upon would invite developers to
avoid the permit process by segmenting their projects, claiming each
segment to be separable.  As this Board has recently observed, such a
result is contrary to the purposes of Act 250.  See In re State Buildings
Division, D.R. #121 (October 29, 1980).

(Emphasis in original)

The Blodgett analysis was reaffirmed in Re: Salvas Paving, Inc., Declaratory
Ruling 229, Findings of Fact, Conclusions of Law, and Order at 6-7 (June 20, 1991).
See also Re: Richard and Barbara Woodard, #5W1262-EB, Findings of Fact,
Conclusions of Law, and Order at 12 (December 11, 1997).  And see Re: Charles and
Barbara Bickford, supra, at 26.

Second, a bright line test discourages gerrymandering a project by the use of
artificial boundaries.  A person who owns a large tract of land can subdivide and sell it
to others before filing an application for a Land Use Permit.  But the use of artificial
"development boundary" lines will not save activities beyond those lines from being
considered in a substantial change inquiry.

The Board therefore concludes that, as a general rule, for purposes of an EBR
34 analysis, a "permitted project" is the entire tract or tracts of land governed by the
Land Use Permit on which the construction occurs.

4. The "permitted project" is the tract of land, governed by the
Land Use Permit, on which the construction occurs, except in
those instances in which the Permittee establishes that only a
smaller portion of its tract has a nexus to, or is actually
impacted or affected by, such construction.

In most cases, such as subdivisions, a "permitted project" will encompass the
entire tract of land on which it sits.  However, the Board is cognizant that a definition of
"permitted project" that does not allow for flexibility in appropriate situations is neither
wise nor fair.  Were a small project on a large tract to require, without exception, that the
entire tract be included within the definition of "permitted project," inequitable or absurd
results could follow.  For example, were a farmer to allow the installation of a
telecommunications antenna on one of his silos, should this mean that his entire farm
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must be considered to be the "permitted project"?  Clearly, under this scenario, were the
permittee able to establish that its construction has no, or only limited, impacts beyond
those caused by the actual construction itself, the definition of "permitted project" should
be tempered by reason and reality.

Thus, while the Board adopts the "bright line" definition of "permitted project" as
stated in §IV(B)(3) above as the default definition or the general rule , the Board will
also allow a permittee to attempt to limit the boundaries of its "permitted project" in the
manner described in §IV(B)(2), above.  The Board recognizes that delineating such
boundaries will require a careful evaluation by the Coordinator for the District
Commission of the natural resources on the project tract and of the actual impacts or
effects created by the project on those resources.   It may also require the permittee to
present to the Coordinator a survey and other evidence which accurately establish the
extent of such impacts or effects. 10  For all the reasons stated in the Blodgett case, it is
apparent that in many instances it will be neither an easy nor inexpensive task to define
a project's nexus areas, and the Board can foresee that a permittee's attempt to limit the
area of its "permitted project" may be subject to challenge by others and form the basis
for appeals to the Board which might not otherwise be taken.  Nonetheless, should a
permittee choose to follow this route, recognizing that it must bear the burden of proving
the extent of its project and its impacts, the Board concludes that there may be
instances in which restricting the scope of the "permitted project" to something less than
the entire tract will result in a fair and reasonable approach to this issue.

C. Applying the definition of "permitted project" to the instant case

Even if the Board were to take the more restrictive approach to the definition of
"permitted project" as described in § IV(B)(2) above, it is readily apparent that, under
the particular circumstances of this case, the land on which the farmhouse sits is an
integral part of the Stonybrook condominium project, as there is a close nexus between
the construction of the condominiums and the lands of the Spear Farm.

On a number of occasions, Stonybrook is referred to in terms of the entire 182-
acre parcel, with specific references to the 126-acre Spear Farm.  For example, the
application submittals for Land Use Permit #5L0548-4 describe a tract of 182 acres:
"Stonybrook 56 acres ±/Spear Farm 126 acres ±" and further notes "Phase IV – 13
                                           
10 An applicant's or permittee's desire to limit the extent of its "permitted project" will
also likely preclude the District Commission from treating an application as a "minor"
application under EBR 51.
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condominium units in 5 buildings.  Combine the 126 acre Spear’s farm into the
Stonybrook Project making the Gross Project Area – 182 acres."   Exhibit C to
Application #5L0737 also states that the "Gross Project Area" is "182 Acres," Land Use
Permit #5L0737 refers to a tract of land consisting of 182 acres, and the site plans for
Land Use Permit #5L0737, and subsequent amendments, identify the "Spear Farm" as
part of the 182-acre project tract.  See Findings of Fact 3, 5, 10, and 12, supra.

Further, the Spear Farm parcel was specifically offered by Stonybrook, Inc. as
"open agricultural land," and it was acknowledged as such by the Commission in its
discussion of Criterion 9(B) in the issuance of Land Use Permit #5L0737-1.  See
Findings of Fact 15 and 16, supra. 11

Lastly, and perhaps most importantly, it is clear that the Spear farmhouse and
acreage constitute essential elements of Stonybrook’s development efforts.   A. R.
Field, Stonybrook's developer, acquired the Spear property to provide the acreage
necessary to meet the zoning density requirements for many of the units to which his
Act 250 permits pertain.  See Findings of Fact 11, 12, 17 and 18, supra.12  Stonybrook
could not have been built without the inclusion of the Spear land in the equation.
                                           
11 While the Commission could not necessarily have required Stonybrook, Inc. to
have preserved the Spear Farm under Criterion 9(B), since it is not apparent that it ever
made a determination that primary agricultural soils would be destroyed by the
development of Phase V, it is clear that Stonybrook, Inc. voluntarily offered up the lands
for protection under that Criterion.  (Stonybrook, Inc.'s reasons are not important,
although it is likely that the Farm was offered because they had to be included for
density purposes and, as Phase V was using up all the density allocation, there could
be no further housing construction on the remaining Spear Farm lands.)  But because
the Commission might not have had the independent authority to impose conditions on
the farmlands under Criterion 9(B), this does not mean that it cannot accept those same
lands and impose a condition that the donor agrees to.

12 Attachment C to the application filed for Land Use Permit #5L0737 and Exhibit 4
to Land Use Permit #5L0548-4, which includes a computation of acreage for "Spear's
Farm" and a reference to the number of dwelling units that can be built on Parcels A
and B of the Farm, with an acknowledgement that the existing "Spear's House"
constitutes an existing unit, indicate that the Spear Farm land and house figured into the
number of units requested by Field.  The Spear Farm land and house were also used in
calculating the density allocations for purposes of the local review that occurred for
Phase V of the condominium development.  See Exhibit 26 to Application #5L0737-1.
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That the Spear Farm land was brought into Phase V to satisfy the Town of
Stowe's density requirements is not material.  The fact is that, because of local density
regulations, Phase V could not have been built without bringing the sizable acreage of
the Farm into the mix.  A person cannot include land into the consideration of and
calculations for a proposed project in order to satisfy a local regulatory body, but then
argue that that very same land should not be brought within the definition of "permitted
project" for purposes of EBR 34(A).  The land is either a part of the project or it is not.
See, Re: Richard and Napoleon LaBrecque, #6G0217-EB, Findings of Fact,
Conclusions of Law, and Order at 2 (Nov. 17, 1980), (applicants cannot argue both that
subdivided lots intended for resale should be considered in isolation from the remainder
of their tract while also claiming that  the tract is linked to such lots). 13

Having determined that a "permitted project" includes the physical boundaries of
the lands on which a project is located – the entire Spear Farm tract -- the Board
therefore concludes that, as the razing of the Spear Farm buildings constitutes a
"substantial change in a permitted project," a permit amendment was and is required for
such change.  EBR 34(A).14

                                           
13 Likewise, once a parcel of land is brought within an Act 250 project for any
reason, it should be entitled to all of the protections that Act 250 affords, not only those
which arise out of the reason it was initially included.  For example, if a parcel of land
were to be preserved as open land for aesthetic purposes under Criterion 8, and were it
later to be discovered that endangered birds lived in it, those birds should be protected
by Act 250.  Thus, merely because the Spear Farm lands were referred to within a
discussion of Criterion 9(B) (primary agricultural soils), this does not mean that an
historic site on those lands cannot be protected under Criterion 8.

14 This decision does not change the holdings in both Bickford and Enman to the
effect that not every change that occurs in a permitted project constitutes a substantial
or material change.  Some changes may, for example, have no impact with respect to
the criteria or a permit term or condition.  EBR 2(G) and (P).  The Board's decision
today only defines the term "permitted project" as it is used in  EBR 34(A) and only
examines whether the particular actions at issue here meet the elements of a
substantial change.
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D. Whether the fact that the Spear farmhouse and barn were added to
the State Register of Historic Sites and Structures after the issuance
of all Land Use Permits to Stonybrook, Inc. prevents the Board from
requiring that an amended permit be obtained prior to the demolition
of those buildings.

Citing Smith v. Winhall, 140 Vt. 178 (1981), and In re Ross, 151 Vt. 54 (1989),
SCOA argues that the doctrine of vested rights requires that the status of the Spear
Farm buildings must be determined, at the latest, as of 1984, when the last Act 250
construction permit (Land Use Permit #5L0737-1) was issued.  Since the Farm buildings
were not listed as historic sites until 1989, SCOA contends that to retroactively apply
changes in laws, regulations and legal status of parties or properties would be
fundamentally unfair and violate due process.  Specifically with respect to the Act 250
regulatory process, SCOA argues that property owners have a right to rely on the
findings of fact and conclusions of law of an issued permit.  Thus, SCOA claims,
because the Spear Farm buildings were not "historic structures" when the relevant
permits were issued, their demolition cannot be deemed to have any impact with
respect to Criterion 8 (historic sites). 15

Both Smith and Ross concern the concept of vested rights in terms of which laws
or regulations govern an application for a permit.   Under Smith, an applicant is entitled
to have his project reviewed in accordance with the laws and regulations in effect at the
time that his application is submitted. 16  The question presented by this case, then, is
whether it is legal or fair to apply subsequent changes in fact or law to rights secured by
a permittee at the time his Land Use Permit is issued, or whether, once a permit has
been issued, a permittee's rights are sacrosanct in all regards, and activities which
occur after a permit is issued (here, the listing of the Spear Farm on the Historic Sites
                                           
15 SCOA argues further that the placement of the farmhouses on the Historic Sites
list was done without any notice to the landowner; nor is there a procedure for a
landowner to decline to have a property listed or to petition for removal of a site from the
list.  The information on which this claim is based was presented at oral argument in this
case.  While this claim may be germane to an enforcement action, it is not relevant to
the question presented by this Declaratory Ruling.

16 But note that this formerly absolute test has been somewhat diluted by the
Supreme Court's recent decision of In re Handy v. Town of Shelburne, 11 Vt. L.W. 339
(Nov. 17, 2000).  There, the Court held that proposed ordinance amendments that are
pending at the time an application is filed  may, under certain circumstances, govern
such applications.
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Register) can have no bearing on such rights and may not impose additional burdens
on the property subject to the permit.

The Board considers two Vermont Supreme Court cases - both by chance
involving Taft Corners Associates - to provide salient law.

In In re Taft Corners Associates, Inc., 160 Vt. 583 (1993), ("TCA I") the Supreme
Court held, inter alia, that the Board could not reopen issues decided under an umbrella
permit, as those issues were final and not subject to review.  Id. at 593.  While holding
that the Board’s review of Criterion 10 would be governed by the Town Plan in
existence in 1987 (the time the original permit was issued), the Court did note that
compliance with a Town Plan adopted after the issuance of the original permit would be
required in the event that a substantial change were to be found:

Criterion 10 was closed and TCA’s rights vested in the 1987
plan when the period for appealing an umbrella permit expired.
Thus the Board must determine de novo whether the amendment
application complies with town and regional plans in effect in 1987.
If the Board finds that the application is not in compliance with
these plans, and that it constitutes a substantial change to the
development approved in the umbrella permit, then it may remand
the application to the district commission to consider as a new
application, which would be subject to town and regional plans in
effect at the time it was filed.

Id. at 594 (emphasis added and citation omitted).  See Re: HS Development, Inc. and
Stratfield Associates, #700002-10B-EB, Findings of Fact, Conclusions of Law, and
Order at 22 (March 1, 1996) ("Moreover, under Taft Corners, a permittee is not
insulated by a prior permit if a substantial change is proposed.")

The recent Supreme Court decision of In re Appeal of Taft Corners Associates,
Inc., 11 Vt. L. W. 248 (Aug. 11, 2000), ("TCA II") is also instructive.  While its factual
basis and legal claims are not directly on point to this matter, as it involved a claim by
the developer that he could take advantage of zoning regulations in effect at the time he
received his subdivision permit, the case nonetheless emphasizes the need to allow
regulation to keep apace of changing times:

We agree with the analysis of the California Supreme Court
in Avco Community Developers, Inc. v. South Coast Reg'l Comm'n,
553 P.2d 546, 554  (Cal. 1976):
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If we were to accept the premise that the
construction of subdivision improvements or the zoning of
the land for a planned community are sufficient to afford
a developer a vested right to construct buildings on the
land in accordance with the laws in effect at the time the
improvements are made or the zoning enacted, there
could be serious impairment of the government's right to
control land use policy. . . .  Thus tracts or lots in tracts
which had been subdivided decades ago . . . could be
free of all zoning laws enacted subsequent to the time of
the subdivision improvement.

We believe that the situation created by the rule TCA seeks would
be unworkable.  As Vermont has gone from a rural state, with large
tracts of land devoted to farming, forestry or like uses, to a more
urbanized state, much of its land has been subdivided to
accommodate residential, commercial and industrial development.
Under TCA's theory, every subdivision is subject only to the zoning
laws applicable when the subdivision was sought, and not to any
subsequent amendment or modification of those laws.  The result
would be an uncontrollable patchwork of land use rules that would
defy rational policy-making or implementation.

TCA II, 11 Vt. L.W. at  251.

Here, granted, it is the facts that have changed, not the law; farm buildings that
were not considered to be historic at the time Stonybrook, Inc. secured its last Land Use
Permit have now been listed as "historic sites" by the Vermont Advisory Council on
Historic Preservation.  But the Board considers this to be a distinction without a
difference. Changes in facts often place previously exempt activities within Act 250's
jurisdiction, see 10 V.S.A. § 6081(b) (pre-existing activities may become subject to
jurisdiction if a substantial change has occurred).  The question is not how a law comes
to apply to a particular set of circumstances; the question is only what law applies.  The
Spear farm buildings are presently subject to a law, 10 V.S.A. §6086(a)(8), which did
not previously apply; likewise, the lands at issue in TCA II are now governed by
Williston zoning bylaws which did not previously exist.  In both instances, whether
because of a change in fact or law, new legal restrictions now control the activities taken
at the Spear farm buildings or the Taft Corners lands, and both TCA I and TCA II make
it clear that vested rights principles do not prevent an appropriate regulatory body from
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examining a matter before it in light of present circumstances and law.

This is not, as SCOA argues, an example of an ex post facto retroactive
application of the law; this is not an instance where the Board seeks to impose
jurisdiction over an activity which, at the time it occurred, was not subject to jurisdiction.
Rather, as both Taft Corners Associates decisions mandate, one must look for guidance
to the laws in effect as of the date the specific activity occurs, whether it is new
construction as in TCA II, or, as here, proposed demolition.  These decisions inform us
that SCOA's rights are to be determined in light of the regulations in effect on the date of
the activity, not those which were in effect at the time its predecessor in title secured its
last Land Use Permit.  Thus, if an activity which may constitute a substantial change
occurs, the law that governs such activity is that which is in effect at the time of the
occurrence.   TCA I, 160 Vt. at 594.

Here, the activity is the proposed razing of the farm buildings, an activity that has
occurred or will occur well after the 1989 listing of those structures by the Advisory
Council.  In this case, the activity must be judged in accordance with the law that
applies to the farm structures at the time the buildings are demolished.  Because the
farm structures have been listed by the Advisory Council, those structures are presently
"historic sites," and their demolition - and whether such demolition constitutes a
substantial change - must be considered pursuant to 10 V.S.A. §6086(a)(8), even
though that provision was not applicable at the time the Commission granted permits to
Stonybrook, Inc.

To accept SCOA's vested rights claims would be to hold that everything freezes
on the date a Land Use Permit is issued and that subsequent activities cannot result in
the imposition of subsequent controls.  The vested rights doctrine does not go that far;
certainly, the doctrine controls the question of what rules are applicable to the
processing of an application (i.e. which Town Plan may apply to an application as of the
date it is filed).  But it does not stand for the proposition that the rules or facts in place at
the time of an original Act 250 application or permit issuance are those which will control
all subsequent events at the project - - including events that trigger the need for permit
amendment applications.  E.g. 10 V.S.A. §6081(b).  As our Supreme Court has stated,
"Because a development is exempt [from Act 250 jurisdiction] at one time does not
mean it will always be exempt."  In re Orzel, 145 Vt. 355, 361 (1985).  And see Re: HS
Development, Inc. and Stratfield Associates, supra, at 19 –23 (assessment of fee to
amendment application not barred by vested rights in fee schedule in place at time of
original application).
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The Vermont Supreme Court has recognized that Smith does not establish an
inflexible rule of law concerning vested rights.17  In In re McCormick Management, 149
Vt. 585, 588-590 (1988), in 1968, a developer (Cote) filed a subdivision plat depicting 46
small lots and 35 large lots with the Town of Richmond.  That same evening, the Town
adopted an interim zoning ordinance, its first such ordinance.

Over the course of the next several years 33 of the 35 large lots were developed
with houses.  Cote then sold the land to McCormick and, in 1983, McCormick applied
for a zoning permit to build houses on the small lots, claiming vested rights from the act
of filing the plat before the ordinance was adopted.  The trial court agreed with
McCormick, holding his subdivision to be exempt from any zoning regulation.

The McCormick Court reversed, noting that the policy considerations presented
by the appeal were different from those present in Smith.  The Court cited Preseault v.
Wheel, 132 Vt. 247 (1974), a case which a developer obtained a one-year building
permit but did not build within the year because of appeals.  In the meantime, the city
had changed its zoning ordinances so that the development did not comply with the new
law.  The Preseault Court drew a line between competing interests:

If there were no limit to the duration of a building permit, a
municipality would be hindered in its attempt to control the use and
development of land in the face of changing conditions.   A
developer could do nothing, in effect could sit on his permit, and
subsequently commence construction distasteful to, and long
proscribed by, the municipality.

On the other hand, a permittee who has done various acts
after obtaining a permit should not see his efforts automatically
deemed worthless when the municipality amends its zoning
ordinances so that his project is nonconforming.

Id., at 252-53.

The McCormick Court likewise balanced the Town of Richmond's interests in
orderly development against McCormick's interests:

                                           
17  See In re Handy v. Town of Shelburne, supra.
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The Town's interest here is great.  The subdivision plat
involved was filed in 1968, some fifteen years before the permit
was sought.  During that time, land uses within the Town may have
changed dramatically so that the proposed uses would be wholly
incompatible with surrounding users. …

On the other hand, the developer in this case has done little
in reliance on the development scheme.  While Cote developed
some of the lots, McCormick received a large plot of land that is
divided only on paper.  McCormick has had to make no
investments to protect its interests.  The fifteen-year time lapse
between the filing of the plat and the development was not caused
by external factors beyond the control of Cote or McCormick.

149 Vt. at 588-89.  And see Re: Town of Barre, Land Use Permit Application #5W1167-
EB, Findings of Fact, Conclusions of Law, and Order at 15-16 (June 2, 1994).

Here, arguments in favor of an evolving approach to land use regulation - as
sanctioned by TCA II  - are compelling.  Here, circumstances have changed since the
dates the initial permits were granted; a building that was not protected by Act 250 is
now protected.  For SCOA to claim that the Spear farmhouse can never be protected
because it was not protected when the Phase V Land Use Permit was issued runs
contrary to the purposes of the Act, in particular, the historic sites provisions of 10
V.S.A. §6086(a)(8).   Balancing SCOA's vested rights claim against the policies that Act
250 is mandated to protect, it is apparent that, under the Preseault  and McCormick
analyses, the former must bow to the latter.  As evidenced by the very existence of
§6086(a)(8), the Vermont's interests in protecting historic structures are compelling, and
there is no indication that SCOA invested any monies or took any other actions in
reliance on the fact that, at the time the earlier Land Use Permits were issued to
Stonybrook, Inc., the Spear Farm buildings were not protected.

The Board therefore concludes that SCOA does not have a vested right to have
its actions in razing the Spear farmhouse judged in light of the Land Use Permits
granted to Stonybrook, Inc. between 1979 and 1984.
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V. Order

Pursuant to EBR 2(G), the razing of the Spear farmhouse constitutes a
substantial change to Land Use Permit #5L0548, such that a permit amendment
pursuant to EBR 34 is required.

Dated at Montpelier, Vermont, this 18th day of May 2001.

ENVIRONMENTAL BOARD

_/s/Marcy Harding_________
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