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VERMONT ENVIRONMENTAL BOARD

10 V.S.A. $5 6001-6092

RE: City of Burlington (Waterfront Skate Park)
Declaratory Ruling # 380

MEMORANDUM OF DECISION

This matter comes before the Vermont Environmental Board (“Board”) on the _
City of Burlington’s (the “City”) Motion to Dismiss (“Motion”) an appeal of
Jurisdictional Opinion #4-l 44 and petition for declaratory ruling.

The Board deliberated on the Motion on August 18, 1999. For the reasons below,
the Board denies the Motion.

I. PROCEDURAL SUMMARY

r‘
._

On March 8, 1999, James Boyd, Coordinator for the District Environmental
Commission issued Jurisdictional Opinion #4-l  44 , pursuant to Environmental Board
Rule (“EBR”) 3(C), regarding the jurisdiction of 10 V.S.A. Chapter 151 (“Act 250”) over
the proposed creation of a skate park on a 1.5 acre parcel (the “Project”). The Project
directly abuts the existing Waterfront Park in the City which is subject to Land Use
Permit #460863  (“Permit”). The Jurisdictional Opinion held that the Project was “part of
a larger undertaking in accordance with the Waterfront Revitalization Plan (“Plan”)” and
therefore an amendment to the Permit was required.

On April 6,1999,  Kenneth Schatz, Assistant City Attorney, requested
reconsideration of Jurisdictional Opinion #4- 144.

On April 29, 1999, Coordinator Boyd issued his Reconsideration of Jurisdictional
Opinion #4- 144 (“Reconsidered Opinion”). The Reconsidered Opinion held that the
Project is a separate and distinct parcel of land from the Waterfront Park parcel, and that
the Project is not part of a larger undertaking in accordance with the 1998 Plan because
the 1998 Plan is not a “plan” within the meaning of EBR 2(A)(4). Therefore, Coordinator
Boyd determined that there is no Act 250 jurisdiction over the Project.

.r

On June 1, 1999, Francis Von Turkovich, Edward Von Turkovich, Richard
Mincar,  Gayle  Atkinson, John Bailey, Claus Bockwoldt, Philip Doherty, Janet Dunn,
Jackie Kincaid, Fred Kincaid, Alexander Lewis, Constance Lewis, Eric Milham, Karen,
Milham, Barbara Wright, Carlene Raper, Danny Sukelis, Stephanie Sukelis, Linda
Tierney (“Petitioners”) filed a Notice of Appeal and Petition for Declaratory Ruling
(“Petition”), seeking review of the Reconsidered Opinion.
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On June 16,1999,  the Board sent a notice of a Prehearing Conference on the
Petition for Tuesday, July 6, 1999.

On June 30, 1999, the City filed the Motion.

On July 6,1999,  the Board Chair convened a prehearing conference.

On July 9, 1999, the Chair issued a Prehearing Conference Report and Order.

On July 26, 1999, Petitioners filed their opposition to the Motion.

On July 30, 1999, the City filed its Reply Memorandum in Support of the Motion.

On August 18, 1999, the Board deliberated concerning whether the City’s Motion
! should be granted.

II. FINDINGS OF FACTS

In deliberating on the Motion, and furthermore, to expedite resolution of this
matter, the Board has considered the following facts.

A. Facts Potentially Not in Dispute:

The Board believes the following facts may not be in dispute:

1. The Project consists of a 13,500 square foot skate park, including a
9,400 square foot in-line hockey and winter ice rink, and a gravel
surfaced parking lot. All of the construction and physical
disturbance will take place on a total of 1.5 acres.

2. The Project will not have toilet facilities, but users of the Project
will be directed to public toilet facilities at Waterfront Park (e.g.,
the boathouse).

3. The Waterfront Park parcel comprises 11.2 acres of land and is
subject to Act 250 Land Use Permit #4CO868.

4. The skate park is denoted as “project element M” of the City’s
WRP. The WRP has 22 project elements in different stages of
development.
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5. The City owned lands encompassing the 1998 WRP exceed 10
acres.

6. Both the proposed skate park site and the Waterfront Park parcel are
owned by the City of Burlington.

7. The skate park land was purchased in 1991 and was identified in
Vol. 438 P. 402 of the land records. The Waterfront Park was
purchased at an earlier date and is identified in the records as Vol.
420 P. 322.

8. The Waterfront Park parcel and the skate park site are separated by
a public road known as Lake Street Extension.

9. A chain link fence will be constructed around the asphalt area of the
skate park containing ramps and other equipment.

10. The Project will generate noise, traffic and visual aesthetic impacts.

B. Facts in Dispute:

The Board believes the following facts to be in dispute:

1. The parties dispute whether or not the skate park will eliminate the staging
area for Waterfront Park special events. Petitioners argue that the
Waterfront Park’s permit allowing for special events will be nullified by
allowing construction of the skate park resulting in eliminating the sole
staging area for those special events. The City disputes that the skate park
site is the “sole staging area” for Waterfront Park special events. Rather,
the City contends that the permit for Waterfront Park special events does
not require that the skate park site be used as a staging area for special
events.

III. OFFICIAL NOTICE

Under 3 V.S.A. 9 810(4), notice may be taken of judicially cognizable facts in
contested cases. In addition, “[t]he rules of evidence as applied in civil cases . . . shall be
followed” in contested cases before administrative bodies. Id.
$ 810(l). Pursuant to the Vermont Rules of Evidence, “[a] judicially noticed fact must be
one not subject to reasonable dispute in that it is . . . capable of accurate and ready
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determination by resort to sources whose accuracy cannot reasonably be questioned.”
V.R.E. 201(b); See In re Handy, 144 Vt. 610,612 (1984). Official notice of a judicially
cognizable fact may be taken whether requested or not and may be done at any stage of
the proceeding. 3 V.S.A. 0 8 lO(4);  V.R.E. 201(c) and (f). Upon timely request, a party is
entitled to an opportunity to be heard as to the propriety of taking official notice and the
tenor of the matter noticed. See V.R.E. 201(e). Findings of fact may be based upon
officially noticed matters. 3 V.S.A. 9 809(g).

items:

1. Land Use Permit #4CO863-1  and incorporated Findings of Fact and
Conclusions of Law and Order issued by District #4 Environmental
Commission on February 24, 1994.

IV. CONCLUSIONS OF LAW

Pursuant to 3 V.S.A. 0 810(4),  the Board takes official notice of the following

Under Environmental Board Rule (“EBR”)  18(D), the Board has discretionary
authority to consider the dismissal, in whole or part, of any matter before the Board. Leo L/
A. and Theresa A. Gauthier and Robert Miller, #4C0842-EB (Dec.10,  1990). EBR 18(D)
states that:

The board may, on its own motion or at the request of a party, consider the
dismissal, in whole or in part, of any matter before the board for reasons
provided by these rules, by statute, or by law.

The Vermont Rules of Civil Procedure (“V.R.C.P.“) provide guidance for
determining under what circumstances it is appropriate to grant a motion to dismiss.
Pursuant to V.R.C.P. 12(b)(6) a party may move to dismiss a matter for failure to state a
claim upon which relief can be granted. When matters outside the pleadings are
presented, such as affidavits and other evidence, the motion shall be converted and treated
as one for summary judgment and disposed of as provided by Rule 56. V.R.C.P. 12(b).
In this matter, Petitioners and the City have submitted exhibits, including an affidavit, in
support of their positions concerning dismissal.

Pursuant to Rule 56, summary judgment will be rendered if there is no genuine
issue as to any material fact and if a party is entitled to a judgment as a matter of law.
V.R.C.P. 56(c). Accordingly, if the parties dispute any material facts, summary judgment
is not proper. Additionally, the party opposing summary judgment (the Petitioners in this
matter) is to be given the benefit of all reasonable doubts and inferences in determining
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whether a genuine issue exists. Pierce v. Rigg, 149 Vt. 136 (1987).

Giving the benefit of all reasonable doubts and inferences to the Petitioners, the
Board finds that genuine issues of material fact exist in this matter. It is therefore proper
under the Environmental Board Rules to deny the City of Burlington’s Motion.

IV. ORDER

1. The City’s Motion to Dismiss is DENIED;

2. The Board takes official notice of Land Use Permit #4CO863-1  and
incorporated Findings of Fact and Conclusions of Law and Order issued by District #4
Environmental Commission on February 24, 1994.

3. A scheduling order will be issued by the Chair.

Dated at Montpelier, Vermont this 1 st day of September, 1999.

ENVIRONMENTAL BOARD

John Drake
George Holland
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Robert H. Opel

F:\USERS\TOMWORDERS\DR38O.DEC


