
VERMONT ENVIRONMENTAL BOARD
IO V.S.A. $5 6001-6092

Re: Harold Rock
Declaratory Ruling #372

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to whether a metals recycling and salvage yard requires  a
permit pursuant to 10 V.S.A. 4.Q 6001-6092 (“Act 250”). As is explained below, an Act
250 permit is not required.

I. PROCEDURAL SUMMARY

On September 8, 1998, Harold Rock (“Petitioner”) appealed from Jurisdictional
Opinion #7-195 issued on August 10, 1998 (“Opinion”) and petitioned for a declaratory
ruling (“Petition”). The Opinion concluded that the operation of a metals recycling and
salvage yard operated on River Road in Irasburg  (“Project”) required an Act 250 permit.

On October 1, 1998, Environmental Board Chair Harding issued Re: Harold
m, Declaratory Ruling Request #372,  Order (Oct. 1, 1998) (“Order”). In addition to
the Order, on October 1, 1998, an Act 250 Notice of Petition for Declaratory Ruling and
Hearing was issued to parties and interested persons.

On November 12, 1998, pursuant to 10 V.S.A. 9 6027(g) and Environmental
Board Rule (“EBR”)  41, Chair Harding convened a hearing with the Petitioner as the sole
participant. After hearing testimony and taking a site visit, Chair Harding recessed the
proceeding.

On December 7, 1998, the Chair issued a proposed decision to the parties.
Pursuant to 10 V.S.A. 3 6027(g) and EBR 41, parties were allowed to request oral
argument before the Board, and file written objections. No party requested oral argument
nor filed written objections.

On December 23, 1998, the Board convened a deliberation concerning this matter,
and, following a review of the proposed decision and the evidence and arguments
presented in the case, declared the record complete and adjourned. This Petition is now
ready for decision.

II. ISSUE

As stated in the Order, the issue is whether the Project constitutes development
pursuant to 10 V.S.A. 3 6001(3) and EBR 2(A) such that it requires an Act 250 permit.
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FINDINGS OF FACT

The Project consists of the operation of a metals recycling and salvage yard on
River Road in Irasburg, Vermont.

The Petitioner operates the Project on a tract of land which is eight acres in size
(“Project Tract”). The Petitioner owns and controls the Project Tract.

The Project Tract is located solely in the Town of Irasburg. The Town of Irasburg
does not have permanent zoning and subdivision bylaws.

The Petitioner operates the Project under the name D & A Recycling. D & A
Recycling is a family owned business with the owners being the Petitioner, two
sons of the Petitioner, and the Petitioner’s wife. The Petitioner has operated the
Project at the Project Tract since 1990.

The Petitioner has either mailed or hand delivered a copy of the Opinion and his
notice of appeal to all parties under EBR 14(A) and any other person who was
mailed a copy of the Opinion by the District #7 Environmental Coordinator.

There is an existing building on the Project Tract. The building is the personal
residence of the Petitioner and his family, and was constructed prior to June 1,
1970. There are three other existing foundations without any buildings on the
Project Tract.

There has been no construction of buildings or other improvements as a result of
the Project on the Project Tract. There is no fencing on the Project Tract. There
are no in-ground waste material containers on the Project Tract.

The Project has resulted in the placement of a substantial amount of scrap metals
and other debris on the Project Tract. The scrap metals and other debris is directly
on the ground not in any containers. The scrap metals and other debris are clearly
visible along River Road and from Interstate 91.

The scrap metals and other debris includes. but is not limited to, home appliances.
metal desks, empty metal drums, rubber tires, car and truck parts, vacuum
cleaners, paint cans, oil tanks, coffee cans, electric motors, wood, wire, and
plastic.

The Petitioner does not accept any hazardous waste materials.
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IV. CONCLUSIONS OF LAW

A. Nature of Review

A petition for declaratory ruling is conducted de nova  to determine the
applicability of any statutory provision or of any rule or order of the Board. 10 V.S.A.
$6007(c)  and EBR 3(D).

Although the petition may come to the Board as an appeal of a jurisdictional
opinion, the issue in a declaratory ruling proceeding is not whether a jurisdictional
opinion, or any part thereof, is correct. Thus, facts stated or conclusions drawn in the
jurisdictional opinion are not considered by the Board. Provided a petition is timely filed,
the only issue is the applicability of the statutory provision or of any rule or order of the
Board over the project described in the jurisdictional opinion. Re: Johnson Lumber
Company, Declaratory Ruling #263,  Findings of Fact, Conclusions of Law, and Order at
9 (July 10, 1997).

In this instance, the burden of proof rests with the Petitioner to demonstrate that
the Project does not constitute “development” subject to Act 250 jurisdiction. Re: John
Gross Sand and Gravel, Declaratory Ruling #280 at 9 (July 28, 1993); Re: Pratt’s
Propane, #3R0486-EB,  Findings of Fact, Conclusions of Law, and Order at 4-6 (Jan. 27,
1987). The burden of proof consists of production and persuasion. Re: Pratt’s Prouane  at
4-6.

B. Compliance with Order

In part, the Order required that the Petitioner serve a copy of the Opinion and his
notice of appeal pursuant to EBR 3(D) upon (i) all parties under EBR 14(A), and (ii) any
other person who was mailed a copy of the Opinion by the District #7 Environmental
Coordinator. At the hearing the Petitioner testified that he had complied with the Order
and, therefore, the Board concludes that the Petitioner complied with the Order.

C. Development

Act 250 provides that “[n]o person shall . commence construction on a
subdivision or development without a permit.” ” Development” is defined, in pertinent
part, as the “construction of improvements” for commercial purposes on a tract of land
that exceeds one acre in size. 10 V.S.A. 9 6001(3); EBR 2(A)(2). In a town with both
permanent subdivision and zoning regulations. the threshold is more than ten acres of
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land unless that town specifically adopts to have jurisdiction apply to development on
more than one acre of land.

In the absence of an application specifically requesting prior approval to permit
development and construction attendant thereto, jurisdiction attaches at the point in time
when there is “commencement of construction” as defined in EBR 2(C). That rule
defines “commencement of construction” as the construction of the first improvement on
the land or to any structure or facility located on the land including work preparatory to
construction such as clearing, the staking out or use of a right-of-way or in any way
incidental to altering the land according to a plan or intention to improve or to divide land
by sale, lease, partition or otherwise transfer an interest in the land.

“Construction of improvements” means any physical action on a project site
which initiates development for any purpose enumerated in [EBR] 2(A).”  EBR 2(D). This
may include any physical disturbance on a project tract. Re: Roger Loomis d/b/a Green
auntM ai c H. ldon, #lR0426-2-EB,  Findings of Fact.
Conclusions of Law, and Order at 27-28 (Dec. 18, 1997). To trigger Act 250 jurisdiction
the construction of improvements must be for a commercial purpose or otherwise
facilitate development. “Commercial purpose” means the provision of facilities, goods or

~ services by a person other than for a municipal or state purpose to others in exchange for
payment of a purchase price, fee, contribution, donation or other object having value.”

EBR 2(L). Re: Unifirst Cornoration,  Declaratory Ruling #348,  Findings of Fact,
~ ~ Conclusions of Law, and Order (Jan. 30, 1998).

Accordingly, determining whether the “commencement of construction”
i constitutes development subject to Act 250 involves “a highly fact-specific inquiry and
I analysis.” Re: Johnson Lumber Company  at 12.

I’
D. Petitioner’s activities at the Project Tract

Based on the findings of fact, the Petitioner has placed on the ground at the
Project Tract a substantial amount of scrap metal and other debris. However, the
Petitioner has not constructed or installed any buildings, structures, in-ground waste
material containers, or fencing on the Project Tract. While the Petitioner clearly uses the
Project Tract for a commercial purpose, there has been no construction of improvements.

Accordingly, the Project does not require an Act 250 permit since it does not
constitute development pursuant to 10 V.S.A. 5 6001(3) and EBR 2(A).
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The Board wishes to make clear, however, that its conclusion is based on the
present operation of the Project at the Project Tract. If the Petitioner constructs any
improvements as part of the Project’s operation, then the Project can be reviewed again
under IO V.S.A. $6007(c).  and an Act 250 permit can be required if the evidence
substantiates that the requirements of 10 V.S.A. 5 6001(3) and EBR 2(A) have been
satisfied.’

V. ORDER

1. The Project does not require an Act 250 permit.

2. If the Petitioner constructs any improvements as part of the Project’s
operation, then the Project can be reviewed again under IO V.S.A. S: 6007(c), and an Act
250 permit can be required if the evidence substantiates that the requirements of 10
V.S.A. 9: 6001(3) and EBR 2(A) have been satisfied.

Dated at Montpelier, Vermont, this 23rd day of December, 1998

ENVIRONMENTAL BOARD

c_l r-l@- ,,,-c ,

Marcy Hardibg. Chair
Arthur Gibd

.i

George Holland
Samuel Lloyd
William Martinez
Alice N. Olenick
Gregory A. Rainville

‘The Board also notes that the regulation of operations such as the Project are subject
to the regulatory review ofthe Agency of Transportation (“AOT”)  in 24 V.S.A. Chapter 61,
and the Project may lack the necessary AOT regulatory approval.


