
VERMONT ENVIRONMENTAL BOARD
10 V.S.A.@ 6001-6092

RE: David Camara and Can-ma  Slate
Declaratory Ruling Request #366

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

I. SUMMARY OF DECISION

In this decision, the Environmental Board (“Board”) concludes that there is not Act
250 jurisdiction over the “ancillary activities” associated with a new building at the Camara
Slate Quarry.

II. BACKGROUND

On June 16, 1998, the District #l Environmental Commission Coordinator
(“Coordinator”) issued Jurisdictional Opinion #l -S-46-1 (“Jurisdictional Opinion”) in which
he determined that the construction of a new building at the Camara Slate Quarry (“Project”)
requires a permit application pursuant to 10 V.S.A. $0 6001-6092 (“Act 250”) and that there
is Act 250 jurisdiction over the “ancillary activities” associated with the Project pursuant to
10 V.S.A. $6081(k).

On July 15, 1998, David Camara and Camara Slate (“Petitioners”) filed a petition for
declaratory ruling with the Board, appealing the Jurisdictional Opinion. The petition for
declaratory ruling is filed pursuant to 10 V.S.A. 0 6007(c) and Environmental Board Rule
(“EBR”) 3. The Petitioners contend that there is not Act 250 jurisdiction over the “ancillary
activities” associated with the Project.

On August 13, 1998, Martha Churchill filed a Petition for Party Status.

On August 20,1998,  Chair Harding convened a prehearing conference in this matter.

On August 21, 1998, Board Chair Marcy Harding issued a Prehearing Conference
Report and Order (“Prehearing Order”) which is incorporated herein by reference. The
Prehearing Order stated that it was binding unless an objection to it was received on or
before September 3, 1998. There were no objections to the Prehearing Order.

On August 25, 1998, Alan Boucher filed a Petition for Party Status. Because Mr.
Boucher did not include a certificate of service indicating which participants, if any, he had
served with his Petition for Party Status, Board staff spoke with Mr. Boucher by telephone
on August 26, 1998, and explained that he is required to serve his request for party status on
all parties.
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On September 3, 1998, the Petitioners filed an Objection to Martha Churchill’s
Petition for Party Status and an Objection to the Board Taking Official Notice of
Jurisdictional Opinion # 1 -S-46- 1.

On September 9, 1998, Chair Harding issued a Chair’s Preliminary Ruling, granting
Ms. Churchill party status under EBR 14(B)(l), denying Ms. Churchill party status under
EBR 14(A)(5), denying Alan Boucher party status, and sustaining the Petitioners’ Objection
to the Board Taking Official Notice of Jurisdictional Opinion #l-S-46-1.

On September 16, 1998, Ms. Churchill filed an Objection to the Chair’s Preliminary
Ruling, requesting full Board review of the Chair’s denial of party status under EBR
14(A)(5) and of the Chair’s conclusion that Ms. Churchill has not demonstrated that the
Project may affect her interests under Criteria 3 and 6. 10 V.S.A. $9 6086(a)(3), (6). Ms.
Churchill also submitted additional information to demonstrate that she is an adjoining
property owner.

On September 22, 1998, the Board deliberated on the issues raised by Ms.
Churchill’s Objection.

On September 25,1998, the Board issued a Memorandum of Decision, granting
Martha Churchill party status under EBR 14(A)(5) and EBR 14(B)(l).

On September 25, 1998, Chair Harding issued a Scheduling Order, setting forth a
schedule for prefiled testimony and exhibits, evidentiary objections, proposed findings of
fact and conclusions of law, the second prehearing conference, and the hearing.

On October 22, 1998, the Petitioners filed a Motion in Limine.

On October 26, 1998, Ms. Churchill filed a letter requesting an extension of the date
for filing prefiled direct evidence.

On October 27, 1998, Ms. Churchill filed another letter requesting an extension of
the date for filing prefiled evidence.

On October 27, 1998, Chair Harding issued a Scheduling Order, amending the
previous Scheduling Order by rescheduling filing dates and the hearing date.

On November 9, 1998, Chair Harding issued a Chair’s Preliminary Ruling denying
the Petitioners’ Motion in Limine. The Chair’s Preliminary Ruling stated that it would
become final unless a written objection to it was filed on or before November 18, 1998. No
obiections to the Chair’s Preliminary Ruling were filed.
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The parties filed prefiled testimony, lists of witnesses and exhibits, proposed findings
of fact and conclusions of law, and evidentiary objections during October, November, and
December, 1998.

On December 9, 1998, the Petitioners filed a request to reschedule the hearing date.

On December 15, 1998, Chair Harding issued a Revised Scheduling Order,
rescheduling the hearing date from January 13, 1999 to March 1, 1999.

On February 25,1999,  Chair Harding convened a second prehearing conference by
telephone. Chair Harding ruled on the Petitioners’ evidentiary objections at the second
prehearing conference. The Petitioners preserved their evidentiary objections for the record
but did not request the Panel to review Chair Harding’s rulings.

On March 1,1999,  a Panel of the Board convened a hearing in the Town of Poultney
with the following parties participating: David Camara and Camara Slate by Brian
Marthage, Esq. and Martha Churchill, pro se. After hearing opening arguments, the Panel
conducted a site visit, placed its site visit observations on the record, and gave the parties an
opportunity to place their own site visit observations on the record. The Panel then heard
testimony and arguments from  the parties.

The Panel conducted deliberative sessions on March 1 and 24, 1999.

Based upon a thorough review of the record and related argument, the Panel issued a
proposed decision on March 25, 1999 which was sent to the parties. The parties were
allowed to file written objections and request oral argument before the Board on or before
April 9, 1999. On April 8, 1999, the Petitioners filed an objection to the proposed decision
and requested oral argument.

On April 28, 1999, the Board heard oral argument and convened a deliberation
concerning this matter. Following a review of the proposed decision and the evidence and
arguments presented, the Board declared the record complete and adjourned. This matter is
now ready for final decision. To the extent any proposed findings of fact and conclusions of
law are included below, they are granted; otherwise, they are denied. See Secretarv.  Anencv
of Natural Resources v. Unner  Vallev Regional  Landfill Cornoration, No. 96-369, slip op. at
13 (Vt. Nov. 7, 1997); Petition, 143 Vt. 437,
445 (1983).
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III. ISSUE

Whether there is Act 250 jurisdiction over the “ancillary activities” associated with
the Project pursuant to 10 V.S.A. 9 6081(k).

IV.

1.

FINDINGS OF FACT

The Petitioners own and operate a slate quarry (“Quarry”) on Button Falls Road in
the Town of Pawlet, Vermont.

2.

3.

The Quarry is located on a 65 acre tract of land.

On October 8, 1996, the Petitioners filed a slate quarry registration form for the
Quarry pursuant to 10 V.S.A. $ 6081(1)(l).

4. On February 12, 1997, the Coordinator issued Jurisdictional Opinion #l-S-46 in
which he concluded that four quarry holes and one 50’ x 112’ building (“Existing
Building”) at the Quarry are a preexisting development and are not subject to Act
250 jurisdiction pursuant to 10 V.S.A. 3 6081(k)(l). He further concluded that the
construction of a new building or buildings (other than replacement of the Existing
Building) or the opening of a new quarry hole would require an Act 250 permit.

5. On March 11, 1997, the Petitioners filed a request for reconsideration of
Jurisdictional Opinion #l-S-46.

6. On April 11, 1997, the Coordinator denied the Petitioners’ request for
reconsideration.

7. The Petitioners did not appeal the Coordinator’s denial of reconsideration.

8. In the Fall of 1997, the Petitioners constructed a new 50’ x 100’ building at the
Quarry (formerly defined as the “Project”).

9.

10.

11.

The Project does not replace the Existing Building.

The Petitioners perform the following activities in the Project: sizing, washing,
drying, sawing, cutting, trimming, punching, splitting, and gauging slate. The
Petitioners do not perform any other activities in the Project.

The Petitioners do not perform any crushing activities in the Project.
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12. The Petitioners do not process slate into crushed stone products at the Quarry.

V. CONCLUSIONS OF LAW

A, Scope of Review and Burden of Proof

A petition for declaratory ruling is conducted de novo to determine the applicability
of any statutory provision or of any rule or order of the Board. 10 V.S.A. 3 6007(c) and
EBR 3(D). Although the petition may come to the Board as an appeal of a jurisdictional
opinion or project review sheet, the issue in a declaratory ruling proceeding is not whether
the opinion, or any part thereof, is correct. Thus, facts stated or conclusions drawn in the
Jurisdictional Opinion are not considered by the Board. Provided a petition is timely filed,
the only issue is the applicability of any statutory provision, rule or order of the Board over

’ the Project.

The burden of proof to demonstrate an exemption from Act 250 jurisdiction is on the
person claiming the exemption -- Petitioners in this proceeding. Re: Weston Island
Ventures, Declaratory Ruling #169 at 5 (June 3, 1985) (citinp  Bluto v. Emnlovment
T h e  b u r d e n  o f  p r o o f  c o n s i s t s  o f  b o t h  t h e  b u r d e n s  o fSecurity, 135 Vt. 205 (1977)).
production and persuasion. Re: Pratt’s Pronane, #3R0486-EB,  Findings of Fact,
Conclusions of Law, and Order at 4-6 (Jan. 27,1987)[EB  #3 1 lM].

B. Ancillary Activities

The solqissue in this matter is whether there is Act 250 jurisdiction over the
“ancillary activities” associated with the Project. The Petitioners concede that the Project
requires an Act 250 permit because it is a new building constructed after April 1, 1995 and it
does not replace the Existing Building. The Petitioners contend, however, that there is no
Act 250 jurisdiction over the “ancillary activities” associated with the Project.

10 V.S.A. 6 6081(k) states:

(1) With respect to commercial extraction of slate from a slate quarry, activities that
are not ancillary to slate mining operations may constitute substantial changes, and
be subject to permitting requirements under this chapter. Ancillary activities include
the following activities that pertain to slate and that take place within a registered
parcel that contains a slate quarry: drilling, crushing, grinding, sizing, washing,
drying, sawing and cutting stone, blasting, trimming, punching, splitting and
gauging, and use of buildings and use and construction of equipment exclusively to
carry out the above activities. Buildings that existed on April 1, 1995, or any
replacements to those buildings, shall be considered ancillary.
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(2) Activities that are ancillary activities that involve crushing, may constitute
substantial changes if they may result in significant impact with respect to any of the
criteria specified in subdivisions 6086(a)( 1) through (10) of this title.

10 V.S.A. $6081(k) (emphasis added).

When the meaning of a statute is plain on its face, the statute is given its plain
meaning and enforced according to its plain terms. k, Braun v. Board of Dental
Examiners, No. 96-105, slip op. at 5 (Vt. Sept. 5, 1997); Russell v. Armitane, 166 Vt. 392,
403 (1997); Re: Nextel Communications of the Mid-Atlantic d/b/a Nextel Communications,
Declaratory Ruling #362,  Findings of Fact, Conclusions of Law, and Order at 13 (Nov. 18,
1998); Re: Vermont Egg Farms. Inc., Declaratory Ruling #3 17, Findings of Fact,
Conclusions of Law, and Order at 8 (June 14, 1996). It is assumed that the plain meaning of
the words reflects legislative intent. “ W h e n  t h e  m e a n i n g  o f  a  s t a t u t e  i sBraun. supra at 5.
plain on its face, [the Board has] no need for construction, but rather must enforce it
according to its terms.” Nextel Communications, supra at 13 (citing Russell, 166 Vt. at
403). Legislative history and other aids to statutory construction are resorted to only when a
statute is unclear or ambiguous. us, Holmbern v. Brent, 161 Vt. 153, 155 (1993); Nextel
Communications, supra at 13.

The Board concludes that 9 6081(k)(l) is clear and plain on its face. 3 6081(k)(l)
defines specific activities and the use of buildings and equipment to carry out such activities
as “ancillary activities.” 9 6081(k)(l) further states that “activities that are not ancillary to
slate mining operations may constitute substantial changes, and be subject to permitting
requirements under [Act 2501.”  Therefore, “ancillary activities” are not subject to Act 250
jurisdiction.

The Project is a building used to carry out ancillary activities. Based on the plain
meaning of $ 608 1 (k)(l), the Board concludes that the ancillary activities associated with the
Project are not subject to Act 250 jurisdiction.

While the Board did not resort to determining legislative intent in reaching its
conclusion, it did review the legislative transcripts provided as evidence. The Board notes
that the Chair of the Board strongly objected to the proposed legislation which was enacted
as 10 V.S.A. 0 6081(j)-(l) because he saw it as an exemption for a specific industry. In spite
of the proponents’ insistence that the legislation was nothing more than “grandfathering”
existing quarries, this case demonstrates that the use of a new building for ancillary activities
is exempt from Act 250 review.
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VI. ORDER

1. The Project requires an Act 250 permit.

2. The “ancillary activities” associated with the Project are not subject to Act
250 jurisdiction.

3. Jurisdiction is returned to the District #l Environmental Commission.

Dated at Montpelier, Vermont this 29th day of April, 1999.

ENVIRONMENTAL BOARD*

George Holland
William Martinez
Rebecca M. Nawrath
Alice Olenick, Esq.
Robert Opel, Esq.

*Board Member Samuel Lloyd participated in deliberations on the Proposed Findings of
Fact, Conclusions of Law, and Order in this matter. He did not participate in the final
deliberation. Board Member John Ewing did not participate in the hearing or the
deliberations in this matter.
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