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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. 08 6001-6092

Re: Developer’s Diversified Realty Corporation.LW-j  .I
Declaratory Rulings #364,  #371,  and #375 (consolidated)

MEMORANDUM OF DECISION AND SCHEDULING ORDER

This Memorandum of Decision and Scheduling Order denies the Concerned
Physicians’ Motion to Expedite and grants the Citizens for Vital Communities’ request for an
addition to the issue framed for Declaratory Ruling #375.

I. BACKGROUND

On October 6, 1998, Chair Harding issued a Prehearing Conference Report and Order
(“Prehearing Order”) that consolidated Declaratory Ruling #364  and Declaratory Ruling #37  1.
Additionally, the Prehearing Order set forth the schedule for the consolidated cases, including
hearing dates on February 3 and 4, 1999.

On December 8, 1998, District #5 Coordinator Ed Stanak (“District Coordinator”)
issued Jurisdictional Opinion #5-98-24  (“Jurisdictional Opinion”) in response to a request by
Citizens for Vital Communities (“CVC”)  for a determination of whether the construction and

fi
use of a mezzanine in Department Store A of the Berlin Mall constitutes a substantial or

\ material change under EBR 2(G) and 2(P). The Jurisdictional Opinion declines to rule on
CVC’s  request because it concludes that such request is a component of the issues pending
before the Board in consolidated Declaratory Rulings #364  and #37 1.

On December 10, 1998, the Concerned Physicians filed a Motion to Expedite,
requesting the Board to hold an expedited hearing before February 3 and 4, 1999.

On December 11,1998, CVC filed a Motion to Expand Inquiry and Motion for
Expedited Hearing, requesting the Board to: (i) expand its inquiry to include the issue of
whether the use of a mezzanine in Department Store A of the Berlin Mall is a substantial or
material change and (ii) hold an expedited hearing on the mezzanine issue.

On December 14, 1998, Developer’s Diversified Realty Corporation (“Developer’s
Diversified”) filed a petition for declaratory ruling, appealing the Jurisdictional Opinion
(“Declaratory Ruling #375”).

On December 15, 1998, Chair Harding issued a Chair’s Preliminary Ruling, granting
the Concerned Physicians’ Motion to Expedite, denying the Citizens for Vital Communities’
Motion to Expand Inquiry and Motion to Expedite, and consolidating the three pending
declaratory rulings involving Developer’s Diversified Realty Corporation. The Chair’s
Preliminary Ruling set January 13 and 14, 1999 as the new hearing dates and set forth an

,n
expedited filing schedule. This change was possible because a panel hearing date in another
case was changed at the request of the parties in that case. The Chair’s Preliminary Ruling

t stated that it would become final unless a written objection to it was filed on or before
December 21, 1998.
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On December 16, 1998, the Berlin Mall Merchants Committee (“Merchants”) filed the
Merchants’ Objection to the Expedite Motions, objecting to the requests to expedite the hearing.

On December 16,1998,  the Agency of Transportation filed a letter stating that it has no
objections to the Concerned Physicians’ Motion to Expedite.

On December 18, 1998, Developer’s Diversified filed an objection to the Chair’s
Preliminary Ruling, objecting to the requests to expedite the hearing.

On December 18,1998,  CVC filed a Motion in Response to the Chair’s Preliminary
Ruling, objecting to the issue framed for Declaratory Ruling #375  and requesting an addition to
the issue framed for Declaratory Ruling #375.

II. ISSUES

A. Whether to grant the Concerned Physicians’ Motion to Expedite.

B. Whether to add the following language to the issue framed for Declaratory Ruling
#375:

Does the presence of a 7170 square foot mezzanine, in addition to 66,300 square +
feet of gross first floor area, both in the tenant space formerly occupied by Rich’s, j
require a permit amendment under the terms of Condition 36 of Land Use Permit
#5WO-584-2-EB  [sic]?

III. RULING

A. Motion to Expedite /

Because a panel hearing in another matter scheduled for January 13,1999  was postponed
at the request of the parties in that matter, the Chair’s Preliminary Ruling granted the Motion to
Expedite and rescheduled the hearing in this case from February 3 and 4,1999 to January 13 and
14, 1999. However, Developer’s Diversified objected to the Chair’s Preliminary Ruling because
some of its witnesses are unavailable on January 13 and 14,1999.  Additionally, the Merchants
objected to the Chair’s Preliminary Ruling because their attorney made travel plans to visit an ill
family member from January 5 through January 12,1999  based on the previously set schedule in
this case. Based on the objections of Developer’s Diversified and the Merchants, the Board
concludes that it would not be reasonable for the Board to require an expedited hearing in this
matter. Therefore, the Concerned Physicians’ Motion to Expedite is denied; the hearing will be
held as originally scheduled on February 3 and 4,1999.

The following original deadlines set forth in the Prehearing Order are reinstituted: (i) on or ,_ 1

before Wednesday, January 6, 1998, the parties shall file in writing all objections to the prefiled
) testimony and exhibits previously identified, or such objections shall be deemed waived; (ii) on or

L

before Wednesday, January 13, 1999, the parties shall file proposed findings  of fact and
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conclusions of law; and (iii) on Monday, February 1, 1999 at 10:00 am., Chair Harding will
convene a second prehearing conference by telephone.

B. Declaratory Ruling #375  Issue

Paragraph 6 of the Order section of the Chair’s Preliminary Ruling stated:

The issue in Declaratory Ruling f375 is whether the mezzanine in Department
Store A of the Berlin Mall constitutes either a “substantial change” or a “material
change” in the permitted project and therefore requires an Act 250 permit
amendment pursuant to EBR 34.

CVC’s  Motion in Response to the Chair’s Preliminary Ruling requests the addition of the
following language to issue framed  for Declaratory Ruling #375:

Does the presence of a 7170 square foot mezzanine, in addition to 66,300 square
feet of gross first floor area, both in the tenant space formerly occupied by Rich’s,
require a permit amendment under the terms of Condition 36 of Land Use Permit
#5WO-584-2-EB  [sic]?

In order to be consistent with the language of the issue already framed for Declaratory
Ruling #375, the Board will allow the addition of the following language as a second issue in
Declaratory Ruling #3 75:

Whether the mezzanine in Department Store A of the Berlin Mall requires an Act
250 permit amendment under the terms of Condition 36 of Land Use Permit
#5WO584-2-EB.

The Board declines to allow the square footage of the mezzanine and first floor to be
included as part of the issue as such measurements are disputed issues of fact that must be
established by the evidence.

Iv. ORDER

1. The Concerned Physicians’ Motion to Expedite is denied.

2. On Wednesday, February 3 and Thursday, February 4,1999 at 9:00 a.m.,
the Board will convene a hearing in this matter. The specific location of the hearing will be
announced at a later date.

3. On or before Wednesday, January 6,1999  at 4:30 p.m., the parties shah file in
writing all objections to the prefiled testimony and exhibits previously identified, or such
objections shall be deemed waived.
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4. On or before Wednesday, January 13,1999  at 4:30  p.m., the parties shah file
proposed findings of fact and conclusions of law.

5. On Monday, February 1,1999  at 2:00 p.m., Chair Harding will convene a
second prehearing conference by telephone to address specific time allotments on a witness by
witness basis, any pending evidentiary objections, other preliminary rulings, and any other relevant
matters. Any party wishing to participate in this conference should advise Donna Seckington
(telephone 828-5449) at the Board accordingly on or before Friday, January 29,1999.  Ms.
Se&&ton  will arrange the conference call. I

6. Paragraph 6 of the Order section of the Chair’s Preliminary Ruling is amended to
read as follows:

6. The issues in Declaratory Ruling ##375 are:

a.

b.

Whether the mezzanine in Department Store A of the Berlin Mall ’
constitutes either a “substantial change” or a “material change” in :
the permitted project and therefore requires an Act 250 permit I
amendment pursuant to EBR 34.

Y
Whether the mezzanine in Department Store A of the Berlin Mall
requires an Act 250 permit amendment under the terms of

~
/

Condition 36 of Land Use Permit #5WO584-2-EB.

Dated at Montpelier, Vermont this 23rd day of December, 1998.
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