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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. 55 6001-6092

RE: Developer’s Diversified Realty Corporation (Berlin Mall Wal*Mart)
Declaratory Ruling Request #364

MEMORANDUM OF DECISION

On August 19, 1998, the Vermont Environmental Board (“Board”) convened
deliberations on a series of preliminary issues outlined in Board Chair Marcy Harding’s
Prehearing Conference Report and Order (“Prehearing  Order”) issued on July 24, 1998.
As set forth in more detail below, the Board concludes that the Concerned Physicians

I’
group (“Petitioner”) has demonstrated that it has standing to bring its petition for

~ declaratory ruling (“Petition”). Additionally, the Board grants party status to Citizens for
i , Vital Communities (“CVC”) in this matter pursuant to EBR 14(B)(2). Finally, the Board

denies Developer’s Diversified Realty Corporation’s (“Developer’s Diversified”) request
~ to treat the Petition as a petition for the adoption of rules and determines that it will not

decide whether to order the District #5 Environmental Commission (“District
Commission”) to convene a hearing to determine compliance with condition 28 of Land
Use Permit #SW0584-2-EB, issued on January 23,1985  (“Condition 28”).

I. BACKGROUND

On May 14, 1998, the District #5 Environmental Commission Coordinator
(“Coordinator”) issued Jurisdictional Opinion #5-98-S  (“Jurisdictional Opinion”) in
which he determined that the leasing of vacant space in the Berlin Mall (previously
occupied by Rich’s) to Wal*Mart (“Alteration”) does not require a permit amendment
application pursuant to 10 V.S.A. $5 6001-6092 (“Act 250”). Additionally, the
Jurisdictional Opinion states that the District #5 Environmental Commission should
convene a hearing to determine whether Berlin Associates, Ltd. has complied with
Condition 28.

On June 12, 1998, the Petitioner tiled the Petition with the Board, appealing the
Jurisdictional Opinion pursuant to 10 V.S.A. 5 6007(c) and Environmental Board Rule
(“EBR”) 3. The Petitioner contends that the Alteration requires an Act 250 permit.
Additionally, the Petitioner contends that the Coordinator erred by deferring the question
of compliance with Condition 28 to the District Commission.

On July 6, 1998, Richard Brock,  Esq. tiled a Petition for Party Status on behalf of
Central Vermont Hospital (“CVH”).

On July 20. 1998, Charles F. Yeiser, Jr., Esq. filed a Petition for Party Status on
behalf of CVC.

On July 22, 1998, Robert Halpert,  Esq. entered his appearance on behalf of the
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Town of Berlin (“Town”).

On July 23, 1998, Board Chair Harding convened a prehearing  conference in this
matter.

On July 23, 1998, Developer’s Diversified tiled a Prehearing Conference
Memorandum.

On July 23, 1998, the Petitioner filed a Petition for Standing.

On July 24, 1998, Chair Harding issued the Prehearing Order, granting party
status to CVH and the Town and setting forth a schedule, for filings regarding other
preliminary issues.

On July 3 1, 1998, Developer’s Diversified filed a Motion to Dismiss Concerned
Physicians’ Petition for Declaratory Ruling and Memorandum in Support Thereof
(“Motion to Dismiss”).

On July 31, 1998, CVC tiled a Supplemental Pat-y Status Request

On August 10, 1998, Developer’s Diversified filed a Response to the Prehearing
Order.

On August 11. 1998, CVC tiled a Response to the Petition for Rulemaking.

On August 11,  1998, the Petitioner tiled the second Affidavit of Duane Natvig
and a Response to the Board’s Prehearing Order.

On August 14, 1998, Developer’s Diversified filed an Objection to the Admission
of Affidavit of Duane Natvig.’

On August 18, 1998, the Petitioner filed a Response to Developer’s Diversified’s
Objection to Admission of the Second Affidavit of Duane Natvig.

On August 27, 1998, the District Coordinator issued  a Project Review Sheet (“PR
Sheet”) which states that an Act 250 permit is not required for “phased repair of access to
Berlin Mall from VT Route 62 and parking lot.”

‘Developer’s Diversified’s objection is to the second Affidavit of Duane Natvig
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On August 28, 1998, CVC filed a letter requesting the opportunity to submit a
supplemental memorandum and requesting postponement of Board deliberations until
submittal of such memorandum.

On August 28, 1998, the Physicians filed a Motion to Allow Supplemental
Memorandum, Additional Time, and Stay. Also on August 28, 1998, the Physicians filed
an Affidavit of Duane Natvig and a Supplemental Response to the Board’s Prehearing
Conference Report and Order.

On August 3 1, 1998, Developer’s Diversified filed  a letter stating that there is no
need to postpone the Board’s deliberations on the preliminary issues.

On September 8, 1998. the Petitioner filed a second Petition for Declaratory
Ruling (“Second Declaratory Ruling”) with the Board, appealing the PR Sheet pursuant
to 10 V.S.A. 5 6007(c) and EBR 3. The Petitioner contends that the phased repair of the
Berlin Mall parking lot and access from VT Route 62 requires an Act 250 permit because
it is part of the Alteration. Additionally, the Petitioner filed  a motion to consolidate the
Second Declaratory Ruling with this proceeding.

On August 19, 1998 and September 8, 1998, the Board deliberated on several
preliminary issues.

II. PRELIMINARY ISSUES

A. Whether the Board should postpone its deliberations in this case to allow
the Petitioner and CVC the opportunity to file supplemental memoranda.

B. Whether to Accept the Petitioner’s August 11 filing of the second
Affidavit of Duane Natvig.

C.

D.

Whether the Petitioner Has Standing to Bring This Declaratory Ruling

If the Board Determines That the Petitioner Has Standing, it Will Proceed
to Determine:

1. Whether the group Citizens for Vital Communities (“CVC”) has
party status in this matter.

2. Whether the Board should treat the Petitioner‘s petition for
declaratory ruling as a petition for the adoption of rules. rather than
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III.

as a contested case, pursuant to IlBR 3(D).

3. Whether a declaratory ruling is the proper proceeding in which to
address whether the District Commission should convene a hearing
to determine whether Berlin Associates. Ltd. has complied with
Condition 28.

4. If a declaratory ruling is the proper proceeding in which to address
the issue, whether the District Commission should convene a
hearing to determine whether Berlin  Associates. Ltd. has complied
with Condition 28.

DECISION

A. Whether to Postpone Deliberations

In the interest of efficiency, the Board denies the Petitioner’s and CVC’s  requests
to postpone deliberations on the preliminary issues in this case. The requests to postpone
deliberations were based on the desire to file supplemental memoranda regarding the
repairs to the Berlin Mall parking lot and access which were the subject of the PR Sheet.
Subsequent to requesting postponement of deliberations, the Petitioner tiled the Second
Declaratory Ruling, appealing the PR Sheet. Because the issues that the Petitioner and
CVC wish to address in supplemental memoranda in this proceeding can be addressed in
the Second Declaratory Ruling, the Board denies their request to postpone deliberations
on the preliminary issues in this proceeding. The issues lhat the Petitioner and CVC wish
to address in supplemental memoranda may also be relevant to the Board’s decision on
the Petitioner’s motion to consolidate the Second Declaratory Ruling with this
proceeding.

B. Objection to Second Affidavit of Duane Natvig

On August 11, 1998, the Petitioner filed the second Affidavit of Duane Natvig.

On August 14, 1998, Developer’s Diversified filed an Objection to the Admission
of the Second Affidavit of Duane Natvig. In its objection, Developer’s Diversified
argues that Dr. Natvig’s second affidavit  is an out of time effort to fill the gaps in the
Petitioner’s inadequate Petition for Party Status.

On August 18, 1998, the Petitioner tiled a Respome  to Developer’s Diversified’s
Objection to Admission of the Second Affidavit of Duane Natvig. In its response. the
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Petitioner argues that Dr. Natvig’s second affidavit should be admitted because it is a
response to Developer’s Diversified’s Motion to Dismiss and meets the Board’s fifteen
day reply requirement set forth in EBR 12(F).

EBR 12(F) states:

Unless otherwise specified in these rules, all memoranda in reply to a motion
shall be tiled within fifteen days of service of that motion, or within the same
number of days in which the movant was required to tile, whichever is shorter

(Emphasis added)

The Board concludes that the second Affidavit of Duane Natvig is not a
memorandum in reply to Developer’s Diversified’s Motion to Dismiss. Dr. Natvig’s
second afftdavit does not contain legal argument typically found in memoranda in reply
to a motion; rather, it contains supplemental facts in support of the Petitioner’s request for
standing in this matter. The Petitioner should have set forth such facts in its Petition for
Party Status which was due on July 23, 1998. Based on the above, the Board grants
Developer’s Diversified’s objection to the admission of Dr. Natvig’s second affidavit.
Dr. Natvig’s second affidavit, filed August 11, 1998, shall not be considered by the Board
with respect to the preliminary issue of whether the Petitioner has standing.

C. Petitioner’s Standing

The distinction between standing and party status is slight: a person who wishes
to initiate an appeal or declaratory ruling request must demonstrate standing to do so
whereas the question ofparty sfufus  arises when a person wishes to be a party to a
proceeding initiated by someone else. Re:P,D e c l a r a t o r yu
Ruling #335, Findings of Fact, Conclusions of Law, and Order at 5-6 (May 29, 1997).
Whether or not the Petitioner has demonstrated standing is solely within the Board’s
discretion. 10 V.S.A. Q 6007(c). See &Q, eg,, Putney Paper, a at 7 and citations
provided therein. The Board may dismiss a proceeding based on its determination that
the petitioner lacks standing to tile the action.Apenc ofTran
&~a&, Declaratory Ruling #349, Findings of Fact, Conclusions of Law, and Order
(Nov. 12,1997); Re: Snrinefield  How, #2S0776-2-EB,  Memorandum of Decision at 3
(Aug. 14, 1997)[EB  #669]; Putney Pauer, wra: pChittenden
Interim Certification #CH954-WFP and Land Use Permit #4C0400-4-WFP,
Memorandum of Decision at 5 (Aug. 5, 1993),  &d 162 Vt. 54 (1994).

A district coordinator’s jurisdictional opinion may be appealed to the Board by
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“the applicant, by individuals or entities who may be affected by the outcome of the
opinion, or by parties entitled to receive notice under [ 10 V.S.A. $1 6084, if jurisdiction
were determined to exist.” 10 V.S.A. 5 6007(c).  EBR 3(C)(3) states that a jurisdictional
opinion may be appealed to the Board “by any person who  qualities as a party under Rule
14(A) or who may be affected by the outcome of the opinion.” The Petitioner is not the
applicant. Further, it is not a party entitled to notice under 10 V.S.A. Q 6084 and it does
not qualify as a party under EBR 14(A). Thus, there is clne  way in which the Petitioner
may have standing to tile this petition for declaratory ruling: the Petitioner must
demonstrate that it may be affected by the outcome of the opinion. Putnev Pauer, m at
6.

The standard by which the Board determines whether an entity is “affected by the
outcome” pursuant to $ 6007(c) is identical to the standard by which it determines
whether to grant party status to an entity under EBR 14(B)(  1): the entity must
demonstrate that the proposed development may affect its interest under any of the Act
250 criteria. Re: Wesco. Inc. and Jacob & Harmke Verb=, Declaratory Ruling #304,
Memorandum of Decision at 4-5 (June 30, 1995); Re:iddenwood  Subdivision,
Declaratory Ruling #324. Memorandum of Decision and Dismissal Order at 4 (Aug. 29.
1996).

In its Petition for Party Status, the Petitioner states that it is a group of physicians
and physician assistants interested in the safety of the road network surrounding and in
close proximity of CVH. It further states that it is concerned with Criteria 5, 9(K), and 10
of Act 250 relating to traffic safety and public investments. Dr. Natvig’s first affidavit in
support of the Petitioner’s Petition for Party Status states that he is a Board certified
specialist in emergency medicine and that he is a staff physician at the Emergency
Department of CVH. Dr. Natvig’s affidavit also states that the Petitioner is interested in
preserving unimpeded access to the Emergency Entrance of CVH at all times of the day.
Dr. Natvig’s affidavit further states that medical traffic consists of greater numbers of
impaired drivers that are often  medically challenged, injured, intoxicated, aged, and/or
highly anxious. Finally, Dr. Natvig’s affidavit states that the addition of Wal*Mart  will
result in a significant increase in traffic on Fisher Road and the roadway network
surrounding CVH. Based on the Petitioner’s claim that the Alteration will increase traffic
on Fisher Road which may impede access to the Emergency Entrance of CVH. the Board
concludes that the Alteration may affect the Petitioner’s interests under Criteria 5 and
9(K) of Act 250.2 10 V.S.A. Q 6086(a)(5), (9)(K). Accordingly, the Petitioner has

‘The Petitioner did not explain how it may be affected under Criterion IO of .4ct 250. 10
(continued...)
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standing to bring this declaratory ruling

D. CVC’s Party Status

CVC filed a Petition for Party Status on July 20. 1998 and a Supplemental Party
Status Request on July 3 I, 1998. The Prehearing  Order provided an opportunity for the
participants to object to CVC’s Petition for Party Status and Supplemental Party Status
Request; none of the participants objected.

Under EBR 14(B), the Board may allow as parties to a proceeding individuals or
groups. including adjoining property owners, not otherwise accorded party status by
statute upon petition if it finds  that the petitioner has adequately demonstrated:

(1) That a proposed development or subdivision may affect the petitioner’s
interest under any of the provisions of 5 6086(a) or

(2) That the petitioner’s participation will materially assist the [B]oard by
providing testimony, cross-examining witnesses, or offering argument or other
evidence relevant to the provisions of 5 6086(a).

EBR 14(B).

In its Petition for Party Status, CVC states that it is a group of Central Vermont
citizens who have organized to advocate for strong, self-supporting communities, and
who have opposed development which might destabilize existing communities and
contribute to sprawl. In support of its request for party status under EBR 14(B)(l), CVC
states that the issues at stake in this declaratory ruling directly affect CVC’s interest under
Criteria 5,6,9(H), and 9(K) because CVC is an advocate for strong, self-supporting
communities.

In support of its request for party status under EBR 14(B)(2), CVC states that it
can materially assist the Board by providing testimony, cross-examining witnesses or
offering argument. CVC further states that it intends to offer witnesses and testimony
which will focus directly on the issue of whether the Alteration constitutes a substantial
or material change under EBR 2(G) and Z(P).

‘(...continued)
V.S.A. 4 6086(a)(lO).  Therefore, the Board’s reasons for granting standing do not
include the effects on the Petitioner under Criterion IO.
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The Board concludes that CVC has demonstrated that its participation will
materially assist the Board by providing testimony, crors-examining  witnesses, and
offering argument or other evidence relevant to the issue in this declaratory ruling.
Therefore. the Board grants parts status to CVC under EBR 14(B)(2).

E. Rulemaking

In its Prehearing Conference Memorandum, Developer’s Diversified requests the
Board to treat the Petition as a petition for the adoption of rules, rather than as a contested
case, pursuant to EBR 3(D). EBR 3(D) provides:

A petition may be treated as a petition for adoption of rules or as a contested case
as may be proper under the circumstances.

The effect of treating the Petition as a petition for rulemaking  would be the dismissal of
this declaratory ruling proceeding. The Jurisdictional Opinion would become final and
Developer’s Diversified could lease space to Wal*Mart without obtaining a permit
amendment.

The declaratory ruling process and the rulemaking process are separate and
distinct:

The purpose of a declaratory ruling is to determine the applicability of a statutory
provision, rule or order. Environmental Board Rrles  3(D). Its purpose is distinct
from the Board’s rulemaking function. In a prior declaratory ruling the Board
itself stated that a request for a declaratory ruling. regarding the establishment of
guidelines, raises a question of general applicabilty  which should be addressed in
formal rulemaking. The issuing of guidelines is beyond the scope of a declaratory
ruling. Therefore, no error occurred as a conseqtznce  of the Board’s failure to
issue guidelines for the petitioners.

In re Or& 145 Vt. 355,360 (1985).

CVC and the Petitioner argue that rulemaking  is neither necessary nor appropriate
in this case. The Petitioner states that the contested case process is broad enough to allow
significant input from interested parties and that its Petition does not raise questions of

general applicability which should be addressed by formal rulemaking.

The Board concludes that the Petition should be treated as a contested case The
contested case process will  allow significant input from interested parties in the form of
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evidence, argument, and cross-examination. Additionally, the Petition does not raise
questions of general applicability beyond the scope of the immediate parties; rather it
raises questions focused primarily on the rights and duties of the immediate parties which
require application of Act 250, the EBRs and the Board’s orders to specific factual
circumstances. ti In re Arm I of Str tton Corporation, 157 Vt. 436,443 (1991)
(stating that rulemaking involtzs  examynation  of generalized issues beyond the scope of
the immediate parties while a contested case involves issues of fact focused primarily on
the rights and duties of the immediate parties). Accordingly, the Board denies
Developer’s Diversified’s request to treat the Petition as a petition for the adoption of
rules.

F. Scope of Declaratory Ruling

In the Jurisdictional Opinion, the Coordinator stated that the District Commission
should convene a hearing to determine whether Berlin Associates. Ltd. has complied with
Condition 28. The issue is whether a declaratory ruling is the proper proceeding in which
to address compliance with a permit condition.

Developer’s Diversified states that this declaratory ruling proceeding is the proper
proceeding in which to determine whether the Coordinator properly referred a permit
compliance matter to the District Commission. The Petitioner agrees that this issue is
properly before the Board.

Under 10 V.S.A. $ 6007 and EBR 3(C)(3), jurisdictional opinions are appealable
to the Board. The Coordinator addressed the issue of compliance with Condition 28 in
the Jurisdictional Opinion. Therefore, this issue can be appealed to the Board.

G. Compliance with Condition 28 of Land Use Permit #SW0584-Z-EB

The issue is whether the District Commission should convene a hearing to
determine whether Berlin Associates, Ltd. has complied with Condition 28.

Condition 28 states:

Prior to commencement of construction, the Permittee shall submit to the Board
for its approval the design for a proposed study of the traffic safety and congestion
conditions at the following intersections and the intervening road segments: Route
62/Fisher  Road/Airport Road, Route 62/new mall access road, Route 62iPaine
Turnpike, Fisher Road/Paine Turnpike/Stewart Road. and Fisher Road/new mall
access road. The design shall include:
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a) a methodology for the collection  of baseline information for a two
year period prior to the opening of the mall:

b) a methodology for the collection of traffic information for a two
year period following the mall’s opening;

c) a description of the safety and congestion indices to be studied on a
comparative basis;

d) the identity and credentials of the person or entity retained to
perform the study.

The design shall be submitted to the Central Vermont Regional Planning
Commission, the Agency of Transportation, the Central Vermont Hospital, and
the Town of Berlin and Berlin Planning Commission prior to filing with the
Board. Upon completion of the study, a report slall  be prepared and riled with
the District #5 Environmental Commission, with copies to the above parties. The
Commission reserves the right to impose additional  conditions requiring the
Permittee to share in capital improvement costs for geometric or traffic control
changes deemed necessary in view of traffic study results. The apportionment of
any such costs shall be in proportion to the perceuage  of vehicle trips with a point
of destination or origin at the mall.

The Board concludes that the Coordinator did nor have the authority to require the
Commission to convene a hearing to determine whether 13erlin Associates, Ltd. has
complied with Condition 28. Under EBR 3(C), coordinators’ authority is limited to
providing a ruling on the applicability of Act 250, the ERRS, or orders of the Board to

,l specific facts; coordinators do not have the authority to o-der the Board or a district

,i
commission to hold a hearing regarding whether a permittee has complied with a land use
permit condition. EBR 3(C)(3). Therefore, the Board will not decide, de nova,  whether
to order the Commission to convene a hearing to determine compliance with Condition
28. However, the Board’s ruling on this issue is not meant to diminish the importance of
the traffic study report. Because any such report may be relevant to the issue of whether
the Alteration will be a substantial or material change, it may be filed as evidence in this
proceeding.

V. ORDER

1. Developer’s Diversified’s objection to the admission of Dr. Natvig‘s
second affidavit, filed August 11, 1998, is granted. Dr. N&g’s second affidavit shall
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not be considered by the Board with respect to the preliminary issue of whether the
Petitioner has standing.

2. The Petitioner has standing to tile its Petition for Declaratory Ruling,
Developer’s Diversified’s Motion to Dismiss is denied.

3. CVC is granted party status in this matter pursuant to EBR 14(B)(2)

4. Developer’s Diversified’s request to treat the Petition as a petition for the
adoption of rules is denied.

5. The issue of compliance with Condition 28 can be appealed to the Board.

6. The Coordinator did not have the authority to order the Commission to
convene a hearing to determine whether Berlin Associates, Ltd. has complied with
Condition 28. Therefore, the Board will not decide, de nova,  whether to order the
Commission to convene a hearing to determine compliance with Condition 28.

Dated at Montpelier, Vermont this 10th day of September, 1998.

ENVIRONMENTAL BOARD

Arthur Gibb
George Holland
Samuel Lloyd
Gregory Rainville, Alternate

Dissenting Oninion  of Board Member Rebecca M. Nawrath:

The Petitioner has failed to demonstrate that it has standing to appeal the
Jurisdictional Opinion. The Petitioner’s Petition for Party Status is deficient under the
Board’s recent decisions regarding standing. Accordingly, I would dismiss the Petition.

In order to have standing, the Petitioner must demonstrate how the Alteration may
affect its interests under the Act 250 criteria. not what effect the Alteration may have in
general. &., Re: Beebe Sours Rails to Trails Pro&t, Declaratory Ruling #338.
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Findings of Fact, Conclusions of Law, and Dismissal Order at 9-10 (Mar. 19, 1998);
Anencv  of Transuortation,  m at 7; Re: Putnev Paper Companv. Inc., Declaratory
Ruling #335,  Findings of Fact, Conclusions of Law, ard Order at 8 ((May 29, 1997) and
cases cited therein, The Petitioner may not seek party status as a “concerned citizen”
speaking for and protecting the interests of others. binafield  Hosuital,  m at 5-6.
Generalized statements that Petitioner is entitled to standing are not sufficient. Cf.. Re:
Northern De elv, #5W0901-R-5-EB.  Memorandum of Decision at 7
(Aug. 21, 19y95) [EB #627]; &e: Spring Brook Farm Foundation. Inc., Declaratory Ruling
Request #290, Prehearing  Conference Report and Order and Memorandum of Decision at
4 (Jan. 6, 1994). Similarly, “[mlere  allegations, unsupported by sufficient detail, cannot
sustain the burden of proof’ to demonstrate a potential effect on Petitioner’s interests.
Putney  Paper, m at 11.  Rather, it is incumbent upon the Petitioner to establish a
“meaningful nexus” between the Project and an asserted injury to a specific interest. a,
s, A~encv  of Transaortati~,  w at 7; Sprinetield  Hospital. supra at 5-6.

In its Petition and documents supporting standing, the Petitioner fails to address
how an increase in traffic will affect its interests under the Act 250 criteria. There is no
discussion about whether there are existing safety and congestion problems at the CVH
Emergency Room entrance. There is no discussion about whether the roadway sections
at issue experience higher than usual accident rates. There is no discussion about how
additional traffic generated by the Alteration may affect the existing highway system and,
in turn, the specific interests of the Petitioner and its members. In fact, there is no claim
asserting and defining the specific interests of the individual physicians and physicians
assistants who belong to the organization. Because it has failed to submit such
information, the Petitioner has failed to demonstrate that il.? interests may be affected
under any of the Act 250 criteria.

Additionally, the Petitioner’s representation of the interests of the general public
is insufficient to establish standing. The Petitioner addresses only the general effects of
the Alteration in its Petition and documents supporting standing. While it refers to
shoppers and others traveling through the area in its Petition for Party Status, the
Petitioner’s overriding focus is protection of those members of the general public who
may be traveling to the CVH Emergency Room. The Petitioner does not claim that such
members of the general public are members of its organization.

In m of Transportation, m, the petitione;.  argued that he should be
granted standing under Criteria 1. 8 (historic sites), 8(A). and 9(B) because he had an
interest in preserving such natural resources and because he represented the interests of
the general public on these issues. In dismissing the petition, the Board concluded that:
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A conclusion that the Petitioner has standing to represent the interests of the
genera1 public would expand standing beyond the scope of 10 V.S.A. 5 6007(c)
and EBR 3(C)(3) by allowing Act 250 appeals to be brought by any individual
who purports to represent the interests of the general public.

Id. at 8. Similarly, I believe the Board’s decision to grant standing to the Petitioner in
this case expands standing beyond the scope of 10 V.S.A. 3 6007(c) and EBR 3(C)(3) by
allowing Act 250 appeals to be brought by any group which purports to represent the
interests of the general public.

Based on the above, I would dismiss the Petition for lack of standing

j:\data\decision\eb\dr\dr364  mod


