
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $5 6001-6092

Nextel Communications of the Mid-Atlantic
d/b/a Nextel Communications
Declaratory Ruling #362

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This proceeding concerns a proposal to construct a 180’ tall communications
tower (“New Tower”) on Mount Irish in the Town of Berlin, Vermont, to dismantle an
existing tower (“Existing Tower”) of equal height, to install twelve additional panel
antennas on the New Tower (“Antennas”), and to construct an ancillary 8’ x 8’ equipment
structure (“Equipment Building”) (collectively the “Project”). The Vermont
Environmental Board (“Board”) concludes that jurisdiction attaches to the Project
pursuant to 10 V.S.A. $3 6001-6092 (“Act 250”). As set forth more fully below, the plain
meaning of 0 6001~ mandates that jurisdiction attach to the Project. Furthermore, even if
the Board were to read 9 600 1 c as exempting “repair and routine maintenance” from
jurisdiction, the erection of the New Tower would not fall within the exemption.

I. PROCEDURAL SUMMARY

On April 3, 1998, the Coordinator of the District #5 Environmental Commission
(“Coordinator”) issued a Project Review Sheet (“1998 PRS”) concluding that construction
of the New Tower, removal of the Existing Tower, and construction of the Equipment
Building require a land use permit pursuant to 10 V.S.A. 5 600 lc.

On.May 1, 1998, Nextel Communications of the Mid-Atlantic d/b/a Nextel
Communications (“Petitioner”) filed a Petition for Declaratory Ruling, alleging that the
1998 PRS is in error and that Act 250 has no jurisdiction over the Project.

On June 1, 1998, Atlantic Cellular Company, L.P. (“Atlantic”) filed a Petition for
Party Status.

On June 2, 1998, Vermont Association of Broadcasters (“VAB”)  filed a Petition
for Party Status.

On June 2, 1998, Board Chair Marcy Harding convened a prehearing conference
with the following entities participating:

Petitioner by Keith Dragon, Charles Storrow, Esq., and Clare A. Buckley, Esq.
Silver Bow Communications II (“SBC”) by Edward Flanagan
VAB by Stephen Reynes, Esq.
Atlantic by Elizabeth Kohler. Esq. and Holly Ernst Groschner, Esq.
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On June 5,1998,  the Chair issued a Prehearing Conference Report and Order
’ which is incorporated herein by reference.

i On June 9, 1998, SBC tiled a letter with a copy of a Warranty Deed indicating that
it is the owner of the existing tower and the successor in interest to Rinkers,  Inc.I

I
1 i
/

I 1 On June 16, 1998, Petitioner filed an Objection to the Prehearing Conference
/ / Report and Order.
/ ;

; I
On June 24, 1998, the Board deliberated concerning the Petitioner’s objection.

On June 29, 1998, the Board issued an Order clarifying the issue on appeal.

On July 14, 1998, Petitioner and VAB filed prefiled direct testimony and exhibits.

On July 15, 1998, VAB filed a letter requesting that the hearing in this matter be
rescheduled.

On July 15, 1998, Atlantic filed a letter requesting to withdraw as a party. By the
i ! same letter, RCC Atlantic, Inc. (“RCC”) requested party status as Atlantic’s successor in
interest and requested an extension of time in which to file its direct evidence.

On July 15, 1998, the Chair issued an Order denying VAB’s  request of July 15,
I: 1998 and granting Atlantic’s and RCC’s requests of that date.

:
i ! On July 17, 1998, RCC filed pretiled  direct testimony.

I: / On July 20, 1998, the Chair issued an Order holding that RCC’s  direct testimony
’ ~ would not be accepted into the record because it was untimely filed.

On July 28, 1998, RCC filed prefiled  rebuttal testimony.

On August 18, 1998, Petitioner and VAB filed proposed findings of fact and
conclusions of law. Attached to Petitioner’s proposed findings and conclusions was a
portion of the transcript of the May 14, 1997 House Natural Resources & Energy
Committee meeting concerning S.194, the precursor to 10 V.S.A. Q 6001~  (“Transcript”).

On August 26, 1998, RCC filed a letter concerning the proposed findings and
conclusions submitted by Petitioner and VAB.
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On September 4, 1998, the Chair convened a second prehearing conference, with
the following parties participating:

Petitioner by Charles Storrow, Esq.
SBC by Edward Flanagan
VAB by Stephen Reynes, Esq. (via telephone)

On September 8, 1998, Petitioner filed a Memorandum of Law Relative to the
Board’s Consideration of Transcript of Legislative Hearings (“Transcript Memorandum”).

On September 9, 1998, a three-member panel of the Board (“Panel”) convened a
hearing in Montpelier, Vermont with the following parties participating:

Petitioner by Charles Storrow, Esq.
SBC by Edward Flanagan
VAB by Stephen Reynes, Esq.
RCC by Holly Ernst Groschner, Esq.

The Panel conducted a site visit, accepted documentary and oral evidence into the record,
and heard opening and closing statements regarding the issues on appeal. After recessing
the hearing, the Panel deliberated. The Panel deliberated again on September 22, 1998.

Based upon a thorough review of the record, related argument, and the proposed
findings of fact and conclusions of law, the Panel issued a proposed decision on
September 22, 1998 which was sent to the parties. The parties were allowed to file
written objections and request oral argument before the Board on or before October 7,
1998.

On October 7, 1998, Petitioner and VAB filed requests for oral argument and
written objections to the proposed decision.

On October 28, 1998, the Board convened oral argument relative to the appeal
with the following parties participating:

Petitioner by Charles Storrow, Esq.
VAB by Stephen Reynes, Esq.

The Board deliberated on October 28, 1998 and November 17, 1998. Following a
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thorough review of the proposed decision and the record, the Board declared the record
complete and adjourned. The matter is now ready for final decision. To the extent that
any proposed findings of fact are included within, they are granted; otherwise, they are
denied. See Petition of Village of Hardwick Electric Department, 143 Vt. 437,445
(1983).

II.

: 1.

2.

III.

1.

: 2.

3.

4.

ISSUES ON APPEAL

Whether construction of a 180 foot communications tower to replace an existing
tower of equal height requires an Act 250 permit pursuant to 10 V.S.A. 9 6001~.

If the answer to issue #l is in the affirmative, whether jurisdiction extends to the
installation of additional antennas on the replacement tower and construction of
an 8’ x 8’ equipment structure pursuant to 10 V.S.A. 0 6001~.

FINDINGS OF FACT

Petitioner is a wireless telecommunications company that provides Specialized
Mobile Radio (“SMR”) services. It is in the process of upgrading its service to
Enhanced Specialized Mobile Radio (“ESMR”).  In addition to providing standard
wireless voice telecommunications service, ESMR services provide dispatch,
paging, data transmission, short messaging, and telephone interconnect through
digital technology.

The Federal Communications Commission has authorized Petitioner to provide
SMR and ESMR services in Vermont.

The Existing Tower was erected in 1993 and 1994.

During the summer of 1997, Petitioner entered into a lease agreement with
Rinkers, Inc. d/b/a Rinkers Communications (“Rinkers”), which then owned the
Existing Tower and the 5-acre  parcel on which it is sited (“Project Site”). The
Project Site is on Mount Irish in the Town of Berlin, Vermont. Under the terms
of the lease, Petitioner can install twelve communications antennas on the
Existing Tower and construct a building on the Project Site in which to store
related equipment.
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5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

RCC owns a 130’ tower that is also on the Project Site and is unrelated to the
Project (“RCC Tower”).

On July 16, 1997, the Coordinator issued a Project Review Sheet and
accompanying memorandum (collectively the ” 1997 PRS”) concluding that no
Act 250 permit was required for the installation of twelve panel antennas and
construction of a 6’ x 13’ equipment building. The proposed projectthat  was the
subject of the 1997 PRS did not include alterations to the Existing Tower or
construction of the New Tower.

At the time Petitioner requested the 1997 PRS, it intended to install fewer than 12
panel antennas. Petitioner requested that the Coordinator consider the installation
of 12 antennas so that it would have the option of installing more at a later date.

At some time after the issuance of the 1997 PRS, Petitioner revised its plans in
order to construct the 8’ x 8’ Equipment Building.

Prior to installing additional antennas, Petitioner hired an engineering consultant
to perform a structural analysis of the Existing Tower. The structural analysis
concluded that the Existing Tower is not sufficiently strong to support six
additional panel antennas or three additional whip antennas.

As a result of the structural analysis, Petitioner proposes to construct the New
Tower and dismantle the Existing Tower. Petitioner now also proposes to install
12 panel antennas near the top of the New Tower immediately after construction.

Each of the Antennas would be approximately 6” wide by 9” deep by 42-46” long.
Three arrays of four panels each would be pointed in three distinct azimuths of 0,
120, and 240 degrees.

The height and width of the New Tower would be identical to the height and
width of the Existing Tower.

The New Tower would have legs that are solid cast, instead of hollow, tubular
steel, to increase the capacity of the tower to support additional antennas.

The New Tower would be similar to the Existing Tower in that it would have the
same overall dimensions, be constructed in a lattice style, and have a similar dark
color.



RE: Nextel Communications of the Mid-Atlantic
d/b/a Nextel Communications
Declaratory Ruling #362

Findings of Fact, Conclusions of Law and Order
Page 6

15.

16.

17.

18.

19.

20.

21.

22.

23.

. .

Petitioner would construct the New Tower within an approximate 14- 15 foot
radius of the Existing Tower in order to keep the existing antennas “on air” during
the construction phase. After the New Tower is constructed, antennas that are
currently on the Existing Tower would be installed on the New Tower. The
Existing Tower would be dismantled within 45 days after completion of the New
Tower.

The elevation of the New Tower would be within 24” of the Existing Tower.

The existing antennas would be installed on the New Tower at the same vertical
locations and in substantially the same configuration as they are located and
configured on the Existing Tower.

The guy wire configuration for the New Tower would be substantially the same as
the guy wire configuration for the Existing Tower. The guy wires for the New
Tower would be located in a different location due to the different location of the
New Tower itself.

The Existing Tower is partially visible from approximately 36% of the
surrounding area. Seven percent of the area has unobstructed views within 3
miles of the tower. Areas of highest visibility are more than one mile from the
Existing Tower. The views from I-89 and Route 12 are the most sensitive to the
presence of the Existing Tower.

Because of the proximity of the New Tower to the Existing Tower, the New
Tower would have a similar visual impact as the Existing Tower has today. The
New Tower would be potentially more visible than the Existing Tower because of
the array of Antennas on the top 15’ of the structure.

Construction of the Project will be completed within approximately two months.

SBC is in the business of tower management. In April 1998, SBC purchased the
Existing Tower, the Project Site, and a 0.93-acre  right of way (“ROW”) from
Rinkers. All of Rinkers’ tenants, including Petitioner, became SBC’s  tenants, as
Rinkers’ successor-in-interest.

SBC would own the New Tower and would have primary responsibility over the
Project. Because Petitioner’s desire to install additional antennas was the catalyst
for the construction of the New Tower. Petitioner is working closely with SBC

i-
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2 4 .

and has assumed the responsibility of securing all necessary regulatory approvals
for the Project.

Paul Malone and Laura Malone Anderson own a logging road that leads to the
Project Site.

1 !
! I

/ 25.

:
i !

/j 26.

27.

,n

28.

29.

j 30.

! j 31.
I

Petitioner would access the Project Site during construction by either the Malone
logging road or, more probably, the ROW.

The New Tower would be transported to the Project Site in 20’ sections on trailers
pulled behind a log skidder or similar vehicle. SBC would fill in areas of the
ROW where vehicles are likely to “bottom-out.” SBC would not perform any
other road work in connection with construction of the New Tower.

Petitioner has conducted preliminary discussions with the Malones regarding the
use of their logging road during the construction process.

Any use by Petitioner of the Malone logging road would be on a temporary basis
during the construction of the New Tower, the installation of the antennas, and the
dismantling of the Existing Tower.

Nextel would use the.ROW  to access the Project Site for maintenance purposes.

Vertical space on the Existing Tower is leased to Federal Communication
Commission licensees of paging services, two-way telephone services, and
cellular telephone services.

The Existing Tower is used for both commercial and safety purposes. With
respect to public safety, the Washington County Sheriffs Department uses the
Existing Tower for dispatch and two-way service. Capital Fire Mutual Aid uses
the Existing Tower to dispatch volunteer fire departments to respond to tires and
other emergency situations. In addition, Rinkers Communications uses the
Project Site as a primary paging location. Central Vermont Hospital uses Rinkers’
pagers to communicate with its physicians and other staff. The other current
tenants of the Existing Tower are Burlington Communications, DuBois
Construction, Page Net, Petitioner, Pike Industries, RCC, Sprint Communications,
and Ultrarnar  Petroleum.
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32. An existing tower can be reinforced by the addition of guy wires or structural steel
reinforcements. Sometimes it is more structurally sound and economically viable
to replace a tower structure rather than attempt to reinforce it. For example, it
may be more appropriate to replace rather than reinforce a tower if the tower has
suffered torque or other directive stress caused by significant wind or ice loads
that weaken the overall structure. In addition, the materials from which towers
are made, such as steel and other composite metals, have a finite useful life.

33. The useful life of a tower is wholly dependent upon its structure, the materials
used to construct it, its location, its exposure to various weather factors, and the
load it carries.

34. Detrimental weather conditions or wind may require that a tower that is five years
old be replaced so that its structural integrity is properly maintained.

35. There has been no identified deterioration to the Existing Tower.

36. The Existing Tower was designed to withstand l/2”  of ice at 70 mph. During the
January 1998 ice storm, the Existing Tower was under 1 l/2” of ice. As a result,
SBC considers it advisable to replace the Existing Tower.

37. No evidence was provided that the Existing Tower is structurally unsound or
presents a threat to public safety.

38. The reason that Petitioner proposes to construct the New Tower is to increase the
capacity of the tower to support additional antennas.

39. Petitioner will not install more than the twelve Antennas included as part of this
Project.

40. The New Tower would be capable of supporting antennas in addition to the
existing antennas and the twelve panel Antennas that Petitioner proposes to
install.

41. The New Tower could not be extended vertically by adding additional sections of
steel to it.

42. The general process for construction of a replacement tower is to sample the soil
for foundation purposes at a location adjacent to the existing tower and to
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: 43.

‘1 44.

4.5.

46.

47.

4s.

: IV.

construct the tower in a way that does not create a barrier to existing broadcast
signals or a hazard to construction workers. Upon completion of the replacement
tower, the antennas are “turned off” and relocated on the new tower. Then the old
tower is demolished. The new tower cannot be placed on the foundation of the
old tower.

The Town of Berlin, Vermont has permanent zoning and subdivision regulations.

The elevation of Mount Irish is approximately 2,130 feet above sea level.

The New Tower is a support structure proposed for construction,

The New Tower would be primarily for communication or broadcast purposes.

The New Tower would extend vertically 20 feet or more from the ground.

The purpose of the New Tower is to transmit or receive communication signals
for commercial, industrial, municipal, county, or state purposes.

CONCLUSIONS OF LAW

A. Scope of Review and Burden of Proof

A petition for declaratory ruling is conducted de novo to determine the
I applicability of any statutory provision or of any rule or order of the Board. 10 V.S.A. $

: j 6007(c) and EBR 3(D). Although the petition may come to the Board as an appeal of a
jurisdictional opinion or project review sheet, the issue in a declaratory ruling proceeding

’ is not whether the opinion, or any part thereof, is correct. Thus, facts stated or
conclusions drawn in the 1998 PRS are not considered by the Board. Provided a petition
is timely filed, the only issue is the applicability of any statutory provision or of any rule
or order of the Board over the Project.

The burden of proof to demonstrate an exemption from Act 250 jurisdiction is on
the person claiming the exemption -- Petitioner in this proceeding. Re: Weston Island
Ventures, Declaratory Ruling #169  at 5 (June 3, 1985) (citing Bluto v. Emnlovment
Security, 135 Vt. 205 (1977)). The burden of proof consists of both the burdens of
production and persuasion. Re: Pratt’s Propane, #3R0486-EB,  Findings of Fact,
Conclusions of Law, and Order at 4-6 (Jan. 27, 1987)[EB  #3 1 lM].
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B. Official Notice of Transcript

Petitioner attached the Transcript to its proposed findings of fact and conclusions
of law. The proposed conclusions of law quote passages from the Transcript in support
of the arguments contained therein. Petitioner did not timely submit the Transcript as
evidence to be considered by the Board and its proposed findings of fact were not based
upon the Transcript. Petitioner alleges that the Transcript constitutes legislative facts, of
which the Board has limitless discretion to take official notice. As a result, Petitioner
argues, it is appropriate for the Board “to consider the [T]ranscript[] even though [it was]
not submitted as an evidentiary Exhibit.” Transcript Memorandum at 2. In support of
this argument, Petitioner cites the Reporter’s Notes to Vermont Rule of Evidence
(“WE”) 201 and to 29 Am. Jur. 2d Evidence 3 29.

VRE 201 provides that, upon a party’s request or at a tribunal’s own discretion,
judicial notice may be taken of adjudicative facts under certain circumstances.
Adjudicative facts are “those propositions pertaining to the particular events which give
rise to the lawsuit.” &e Reporter’s Notes to VRE 201. In contrast to the restrictions
imposed by VRE 201 regarding judicial notice of adjudicative facts, “filudicial notice of
legislative facts -- those more general propositions relied upon by a court in determining
the existence or scope of a rule of law -- remains, as formerly, within the court’s inherent
and absolute discretion, unrestricted by the rules” of evidence. Id. (emphasis added). In
each of the cases cited by the Reporter’s Notes as an example of legislative fact, the
Supreme Court took notice of a fact ofgeneral  knowledge in order to interpret the intent
of the legislature in enacting specific statutes or to identify the issue that gave rise to a
common law rule. State v. Mastaler, 130 Vt. 44,47 (1971) (taking notice of “the
problem, both local and national, of the drunken driver on the highways with its ever
increasing toll of injuries and deaths”); State v. Solomon, 128 Vt. 197,201 (1969)
(taking notice that motorcycle traffic “forms a substantial segment of the vehicular traffic
on the public highways”); Strong v. Strong, 123 Vt. 243,244 (1962) (taking notice that a
large share of domestic discord occurs out of the presence of others and thus cannot be
corroborated); Emerson v. Carrier, 119 Vt. 390,392 (1956) (taking notice of the
“appalling loss of life, and injuries to persons and property” caused by vehicular
accidents, including those caused by out-of-state drivers).

The discussion of “legislative facts” found in 29 Am. Jur. Evidence 5 29 similarly
relates to general facts or knowledge upon which a statute or, more often, a common law
rule, is based.

Legislative facts . . . do not relate specifically to the activities or characteristics of
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the litigants, but are general facts which help the tribunal decide questions of law,
policy, and discretion. They can be described as established truths, facts, or
pronouncements that do not change from case to case but apply universally.
Legislative facts are those which have both relevance to legal reasoning and the
law making process, whether in the formulation of a legal principle or ruling by a
judge or court or in the enactment of a legislative body.

29 Am. Jur. Evidence 5 29.

The Transcript does not fit within the parameters of “legislative facts.” Neither
the Transcript in its entirety nor the excerpts quoted by Petitioner represent statements of
general knowledge. The Transcript does not constitute “established truths, facts, or
pronouncements that do not change from case to case but apply universally.” Rather, it is
the t&scribed discussion between’ several members of a legislative committee and an
individual witness appearing before it concerning some version of the bill that would
ultimately become 9 600 1 c. The Board concludes that neither the Transcript nor the
excerpted portions constitute “legislative facts.” As a result, the Board does not have
“inherent and absolute discretion, unrestricted by the rules” of evidence, to take official
notice of the Transcript. See Reporter’s Notes to VRE 20 1.

Although the Board does not have absolute authority to take official notice of the
Transcript as legislative facts, the Board may be empowered to take official notice of the
Transcript as adjudicative facts pursuant to VRE 20 1 and 3 V.S.A. $ 8 10. Administrative
bodies, such as the Board, may take official notice of judicially cognizable facts in
contested cases. 3 V.S.A. 5 SlO(4). The rules of evidence as applied in civil cases are
followed in contested cases before administrative bodies. Id. 3 810( 1). Pursuant to the
Vermont Rules of Evidence, “[a] judicially noticed fact must be one not subject to
reasonable dispute in that it is . . . capable of accurate and ready determination by resort
to sources whose accuracy cannot reasonably be questioned.” VRE 20 1 (b); See In re
O f f i c i a l  n o t i c e  o f  a  j u d i c i a l l y  c o g n i z a b l e  f a c t  m a y  b eHandy, 144 Vt. 610,612 (1984).
taken whether requested by a party or upon the Board’s motion and may be done at any
stage of the proceeding. 3 V.S.A. 0 SlO(4); VRE 201(c) and (f). Findings of fact may be
based upon officially noticed matters. 3 V.S.A. 5 809(g).

Case precedent from other jurisdictions supports a conclusion that official notice
may be taken of transcripts of legislative proceedings where there is no objection to the
authenticity of the documents. &, Levy v. Scranton, 780 F. Supp. 897, 900 (N.D.N.Y.
199 1) (court took judicial notice of transcripts of legislative debate in connection with
determining motion for summary judgment where there was no dispute as to the
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authenticity of the transcripts); Winchester Woods Associates v. Planning & Zoning
Commission of Madison, 592 A.2d 953,957 (Conn. 1991) (court took judicial notice of
statements made on the floor of the legislature to aid in interpretation of ambiguous
statute). cf. Zamarron v. Pucinski, 668 N.E.2d  186, 192 (Ill. App. Ct. 1996) (court held
that legislative debates “were admissible as evidence insofar as they are public records”).

Although it will take official notice of the Transcript, the Board notes that
Petitioner has not provided the context for the Transcript. As a result, the Board cannot
determine if the version of the bill being discussed is what was eventually enacted into
statute. In addition, it is unclear whether the witness was testifying concerning the
practice of the Board at the time of the testimony or whether the witness was speculating
as to how the Board would interpret the draft of the bill then before him. Furthermore,
because much of the testimony is marked in the Transcript. as inaudible, it is impossible
to assess the context of the conversation or its implications.

The Vermont Supreme Court’s recent decision in State v. Madison, 163 Vt. 360
(1995),  addresses the use of legislative transcripts as a means of determining the intent of
the legislature. The Madison Court construed the meaning of the words “review de nova”
as that term is used in 13 V.S.A. 0 7556(d). The defendant provided the Court with a
transcript of comments made by then Chief Justice Frederick W. Allen to the House
Judiciary Committee concerning the phrase “review de nova.”  Rejecting the defendant’s
reliance on the transcripts, the Courtstated: “Regardless of what Chief Justice Allen said,
the remarks of a witness at a committee hearing are accorded little weight in determining
the intent of the legislature in enacting a statute.” 163 Vt. at 373.

Accordingly, there having been no objection to Petitioner’s request or to the

-

accuracy of the Transcript, the Board shall accept the Transcript into the record by taking
official notice of it pursuant to 3 V.S.A. 5 810. The Board shall give the Transcript the
weight to which it is entitled.

C. Development

Act 250 provides that “[n]o person shall . . . commence construction on a . . .

development, or commence development without a permit.” 10 V.S.A. 3 608 1 (a). The
definition of “development” includes the “construction of improvements” for commercial
purposes on a tract that exceeds a specified acreage. Id. 0 6001(3);  EBR 2(A)(2). In
addition, as of July 1, 1997,
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[i]n addition to other applicable law, any support structure proposed for
construction, which is primarily for communication or broadcast purposes
and which will extend vertically 20 feet, or more, in order to transmit or
receive communication signals for commercial. industrial, municipal,
county or state purposes, shall be a development under [Act 2501,
independent of the acreage involved. If jurisdiction is triggered for such a
support structure, then jurisdiction will also extend to the construction of
improvements ancillary to the support structure, including buildings,
broadcast or communications equipment, foundation pads, cables, wires,
antennas or hardware, and all means of ingress and egress to the support
structure. To the extent that future improvements are not ancillary to the
support structure and do not involve an additional support structure, those
improvements shall not be considered a development, unless they would
be considered a development under [Act 2.501  in the absence of this
section. The criteria and procedures for obtaining a permit under this
section shall be the same as for any other development.

10 V.S.A. 5 6001~.  Thus, as of July 1, 1997, a proposed tower project requires an Act
250 permit if it is “development” pursuant to $6001~  OY if it involves the construction of
improvements for a commercial purpose on a sufficiently large tract of land and is
therefore “development” pursuant to $6001(3).

1. The Meaning of 3 6001~ is Clear and Unambiguous

When the meaning of a statute is plain on its face, the statute is given its plain
: meaning and enforced according to its plain terms. u, Braun v. Board of Dental

Examiners, No. 96-105, slip op. at 5 (Vt. Sept. 5, 1997); Russell v. Armitage, 166 Vt.
392,403 (1997); Re: Vermont Egg Farms. Inc., Declaratory Ruling #3 17 at 8 (June 14,
: 1996). It is assumed that the plain meaning of the words reflects legislative intent.

Braun. supra at 5. “When the meaning of a statute is plain on its face, [the Board has] no
need for construction, but rather must enforce it according to its terms.” Russell, 166 Vt.
at 403. Legislative history and other aids to statutory construction are resorted to only
when a statute is unclear or ambiguous. Q, Holmberg v. Brent, 161 Vt. 153, 155
(1993); Vermont EPB Farms, supra at 8.

Petitioner argues that 3 6001~  is not plain on its face because it is silent as to
whether replacement towers are subject to jurisdiction. Section 6001~ states that “any
support structure proposed for construction, which is primarily for communication or
broadcast purposes and which will extend vertically 20 feet, or more, in order to transmit
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or receive communication signals for commercial, industrial, municipal, county or state
purposes, shall be a development under [Act 2501.” $ 6001~  (emphasis added).

The Board concludes that the meaning of 5 6001~  is clear and unambiguous on its
face and the statute must be given its plain meaning. The words “any support structure”
mean “any support structure,” whether it is new or a replacement. If the legislature had
intended to treat replacement towers differently, it would have expressly stated its
intention to do so. For example, 10 V.S.A. $6081(k)(l), enacted in 1995, specifically
provides that buildings that existed on April 1, 1995, and “any replacements to those
buildings,” are ancillary to the commercial extraction of slate and are therefore exempt
from Act 250 jurisdiction. cf. 10 V.S.A. Q 6081(h) (in another example of the
legislature’s ability to indicate its intention to treat activities that would otherwise be
subject to Act 250 jurisdiction differently, $ 608 l(h) provides that closure and post-
closure activities at landfills are exempt from jurisdiction).

In addition, if the legislature had intended to exempt in-kind replacement of
towers, it could have accorded all existing towers “pre-existing” status such that only a
substantial change would trigger jurisdiction. Act 250 provides that jurisdiction does not
attach to “development . . . which has been commenced prior to June 1, 1970, if the
construction will be completed by March 1, 1971” unless there is a “substantial change”
to such exempted development. 10 V.S.A. $6081(b). Board precedent establishes that
the repair or routine maintenance of pre-existing development is not a substantial change
subject to Act 250 jurisdiction. In addition, the Board has conceptually determined that
“in-kind replacement” can constitute “repair or routine maintenance” and thus fall within
the exemption for pre-existing development. ’ When the legislature enacted 5 6001~  in
1997, it did not amend 5 6081(b) to include towers that were constructed before the
enactment of $ 600 1 c. A telecommunications tower that extends higher than 20’
vertically and on which construction commenced prior to the enactment of 0 6001~ is not
“pre-existing development” pursuant to 6 608 1 (b).’ Such towers must be reviewed under
5 6001~  and not under the substantial change analysis of 5 608 l(b). Therefore, “any

I See Section IV.D., infra, for a detailed discussion of the repair and routine
maintenance exemption and in-kind replacement.

2 A telecommunications tower built prior to 1970 on less than one or ten acres of
land is not “development” for purposes of Act 250 jurisdiction. 10 V.S.A. 5 6001(3) A
tower built prior to 1970 on a jurisdictionally sufficient tract of land is “development,”
but falls within the 9 608 1 (b) pre-existing development exemption.
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support structure” means “any support structure,” regardless of whether a support
structure is erected for purposes of repair, routine maintenance, or in-kind replacement.

Section 6001~ is not ambiguous due to its “failure” to specifically address-
replacement towers. Rather, $ 600 lc is clear in its extension of jurisdiction to “any”
support structure that meets certain specifications. Because the statute is plain on its face:
it would be inappropriate to review the Transcript or other secondary sources in order to
interpret the intent of the legislature.3 As the Supreme Court stated in Russell, “[wlhen
the meaning of a statute is plain on its face, [the Board has] no need for construction, but
rather must enforce it according to its terms.” Russell. supra  at 11.

2. Replacement Towers are Not Exempt Under the Plain
Meaning of S6OOlc

VAB argues that the plain meaning of $6001~  exempts replacement towers from
Act 250 jurisdiction. The last sentence of $ 6001~ states: “The criteria and procedures
for obtaining a permit under this section shall be the same as for any other development.”
VAB interprets this sentence together with the final clause of the first sentence of $ 600 1 c
(“independent of the acreage involved”), as meaning that “towers should be treated
exactly ‘the same as. . . any other development’ except for the acreage issues.” VAB’s
Proposed Conclusions at 4. Relying upon this interpretation, VAB argues as follows:

The legislature carefully stated that if a new communications tower of 20
or more feet in height is proposed, the acreage component of determining Act 250
jurisdiction is not relevant. The legislature did not say that any other component
of jurisdictional analysis, such as routine maintenance and repair, is inapplicable
or to be ignored. In fact, the second sentence of 9 6001~ begins by stating, “If
jurisdiction is higgered  for such a support structure . . . ,” which indicates that the
height  of the structure by itself  Is not necessati!y  the end  of the annl~sis. Nc!tz

also that the first sentence of 5 6001~  begins with the phrase, “ln addition to other
applicable law . . . .‘I It does not state “in lieu of’ or “in place of’ other applicable
law.

Id. at 5 (emphasis added by VAB).

3 Even if the Board were to review the Transcript. it could accord it little weight as
an indication of legislative intent for the reasons set forth in Section 1V.B.  at 12. infra.
See also Madison, 163 Vt. at 373.
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The plain language of the last sentence of S 6001~ states that “[t]he criteria and
procedure for obtaining a permit” are the same  as for any other development to which
Act 250 jurisdiction attaches. 10 V.S.A. 4 6001~ (emphasis added). This is a clear
reference to application requirements, party status issues, and other elements of Act 250
review once jurisdiction has been established. This language does not address methods of
determining whether or notjurisdiction attaches. Therefore, the central proposition of
VAB’s  argument has no merit.

Furthermore, the phrase “[i]f jurisdiction is triggered for such a support structure”
does not indicate, as VAB argues, that “the height of the structure by itself is not
necessarily the end of the analysis.” Rather, the words “[i]f jurisdiction is triggered”
indicate that the “construction of improvements ancillary to the support structure,”
including buildings, antennas, roads, etc., are not subject to Act 250 jurisdiction pursuant
to 5 6001~  until jurisdiction attaches to a tower.’ The words “for such a support
structure” clarify that under the first sentence of $600 lc, jurisdiction attaches solely to
the support structure and not to the entire parcel of involved land. as it would when
jurisdiction attaches to development pursuant to 10 V.S.A. $ 6001(3).

The opening phrase of 3 6001~ states that the section exists “[i]n addition to other
applicable law.” VAB is correct that 5 6001~  is not meant as the sole means of
determining jurisdiction over towers “in lieu of’ or “in place of’ other applicable law.
For example, if a proposed tower that is less than 20’ will be sited on a 15 acre tract of
land, then the tower is development subject to Act 250 jurisdiction pursuant to 5 6001(3).
If the tower is over 20’ and is sited on 15 acres, then it is subject to jurisdiction under both
5 600 l(3) and 3 600 1 c.’ The opening phrase of $600 1 c neither negates nor obscures the

4 This is precisely the argurnent that Petitioner successfully argued to persuade the
Board to grant its request to xparate the issue as rhen  stated into the >vo issues presentl;:
before the Board. See Order issued June 29,1995  at 2-3.

s This phrase is not extraneous. Assume that an applicant proposes to construct a
15’ telecommunications tower on a 25 acre parcel. Without this phrase. the applicant
might argue that 5 6001~ was the sole means by which the project can be reviewed for
jurisdiction and that because the proposed tower is less than 20 vertical feet it does not
need a permit. This phrase makes it clear that such a proposal would be subject to
jurisdiction pursuant to 4 600 l(3). Similarly, the phrase “independent of the acreage
involved” clarifies and emphasizes that acreage is not a factor in determining jurisdiction
under 3 6001~ as it is in analyzing whether jurisdiction attaches under S 6001(3).
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plain meaning of $6001~ that any telecommunications tower proposed for construction
that is over 20’ is development, and subject to jurisdiction. The opening phrase of
9 6001~  does not support VAB’s  argument that once jurisdiction has been invoked under
5 6001c,  it can be ignored by successful invocation of the repair ! routine maintenance
exemption.6

VAB argues’that the Board must resort to statutory construction because VAB’s
interpretation of $ 6001~ differs from that in the hearing panel’s proposed decision and
: therefore the statute is susceptible of two meanings. The Board does not concur with this

argument. A mere assertion that certain language could have a different meaning does
not compel the Board to conclude that the statute is not clear. Therefore, the Board
concludes that aplain  reading of $ 6001~ yields only one interpretation of its meaning.

It is clear from the plain language of’s 6001~ that the legislature intended to
provide a clear, simple test for determining whether a telecommunications tower triggers
Act 250 jurisdiction and, therefore, requires a land use permit. Pursuant to the plain
language of 3 6001c,  jurisdiction initially attaches to any telecommunications support
structure proposed for construction Only after jurisdiction attaches to the support
structure does jurisdiction extend to ancillary improvements. Jurisdiction does not
automatically extend to the involved land, as it does when jurisdiction is triggered under
other sections of the Act 250 statute. Neither does jurisdiction automatically extend to
other structures on the parcel on which the support structure is sited if those other

: structures do not independently trigger jurisdiction or cannot be considered “ancillary”
pursuant to $ 6001~. The plain meaning of the statute does not support the interpretation

urged by VAB that 5 6001~ exempts replacement towers from jurisdiction.

The New Tower is a “support structure proposed for construction, which is

6 As expIained  in more detail in Section 1V.D.  below, the repair and routine
maintenance exemption arose from the Board’s interpretation of the meaning of
“construction of improvements,” a phrase that is integral to whether a project is
development under 3 6001(3).  In contrast to S 6001(3),  Q 6001~  does not state that the
construction of improvements relative to telecommunications towers over a certain height
is development subject to Act 250 jurisdiction. Rather, 5 6001~ states that any
telecommunications tower proposed for construction that is 20’ or taller is development.
Because 9 6001~ is plain on its face, there is no need to resort to statutory construction.
E.g.. Russell, supra at 11. Therefore, an exemption for repair or routine maintenance
cannot be “read into” the statute.



:RE: Nextel Communications of the Mid-Atlantic ti
d/b/a Nextel Communications
Declaratory Ruling #362

: Findings of Fact, Conclusions of Law and Order
Page 18

: primarily for communication or broadcast purposes and which will extend vertically 20
I feet, or more, in order to transmit or receive communication signals for commercial,
I industrial, municipal, county or state purposes.” It is therefore development pursuant to

the plain meaning of 5 6001~ and is subject to Act 2.50 jurisdiction.

D. Replacement of Existing Tower

Act 250 provides that “[n]o person shall . . . commence construction on a . . .

1 i development, or commence development without a permit.” 10 V.S.A. $6081(a).
! Section 6001~  states that telecommunications towers of 20 or more vertical feet are
: “development.” “Development” is independently defined as the “construction of

improvements” for commercial purposes on a tract that exceeds a specified acreage. Id.
5 600 l(3); EBR 2(A)(2). Thus, there are two discrete paths by which a proposed
telecommunications tower project might be declared to be “development” and therefore
subject to Act 250 jurisdiction -- “development” pursuant to $ 6001~ or certain
“construction of improvements” pursuant to $600 l(3).

“Construction of improvements” is defined as any physical action that initiates
development. EBR 2(D). Board precedent interpreting the meaning of “construction of
improvements” has stated that the “repair and routine maintenance” of existing
development is not the construction of improvements and, therefore, is not subject to
jurisdiction. E.g., Re: Atlantic Cellular Co.. L.P. and Rinkers. Inc., Declaratory Ruling
#340  (July 11, 1997). Similarly, the Board has conceptually concluded that “repair and
routine maintenance” does not constitute a “cognizable change” to a pre-existing
development under EBR 2(G), and thus does not trigger jurisdiction. &, Re: Vermont
Agency of Transuortation (Rock Ledges), Declaratory Ruling #296  (3rd Revision) (Mar.
28, 1997) (holding that the removal of rock ledges along the interstate highway is not
repair or routine maintenance). Because the meaning of 3 6001~ is plain on its face and
does not include the “commencement of construction” within its conferral of jurisdiction,
there is no need to resort to the statutory interpretation that resulted in the “repair and
routine maintenance” exemption under $6001(3). Similarly, the exemption cannot be
applied to 9 600 1 c under the pre-existing development analysis because, as explained in
more detail above, that analysis does not apply to towers that are “development” under
5 6001 c. See Section 1V.C.  1 ., infra.

Nevertheless, even if the Board were able to conclude that the repair and routine
maintenance of support structures is exempt from jurisdiction under 6 6001c,  the Project
would not fall within the exemption because it does not constitute the “repair and routine
maintenance” of the Existing Tower.
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The Board addressed the nature of “repair and routine maintenance” in a prior
case involving the Malone logging road. Atlantic Cellular, supra at 9- 10.I n  c o n s i d e r i n g
whether work on the logging road was repair or routine maintenance (which would be
exempt from Act 250 jurisdiction) or was the construction of improvements (which
would be development and subject to jurisdiction), the Board stated that

[rlepair  or routine maintenance does not alter an existing development but
“prevents or eradicates alteration to an existing development which has occurred
or would otherwise occur over time through normal wear and tear.” Vermont
Agencv of Transportation (Rock Ledges), [supra at lo]. . . .

[The] work on the Malone Road was not an upgrade to the road. Rather it
was an effort to correct the effects of the spring runoff and erosion caused by
previous logging. [The scope of the road work] focused  on the original condition
of the Malone Road and not on improving the road.

Atlantic Cellular, supra at 9-10 (emphasis added). The Board conceptually concluded
: that in-kind replacement can fall within the parameters of the repair / routine maintenance

; exemption in Re: Windsor Correctional Facility, Declaratory Ruling #15 1 (May 9, 1984),
: although it ultimately held that the replacement of a sewage disposal system constituted a
substantial change to a pre-existing development.

I

! j Most projects reviewed by the Board have not been excluded from jurisdiction
/ j under the exemption. For example, the Board has determined that the following activities
~’ are not repair or routine maintenance: the altering of median and side rock ledges along

! Interstates 89 and 91, Vermont Agency of Transportation (Rock Ledges), supra at 11;
j new pavement, guardrail placement, and elimination or decrease in pulloffs, Re: Agencv
j of Transnortation (Route 731, Declaratory Ruling #298  at 4 (May 9, 1995); an upgrade to
j an historic condition, Re: Town of Wilmington, Declaratory Ruling #258  at 12-13 (June
30, 1992); and replacing leach fields with a different sewage disposal system at a
correctional facility, Windsor Correctional Facilitv,  supra at 6. In contrast, the Board has

determined that the following constitute repair and routine maintenance and are therefore
exempt from jurisdiction: work on road to correct the effects of spring runoff and erosion
caused by previous logging, Atlantic Cellular, supra at 10; and reztoring  a washed-out

road to its original condition, including filling with a bulldozer and backblading the road
to create a clear travel surface, Re: Productions Ltd., Declaratory Ruling #168  (Apr. 10,
1985).

In Town of Wilminpton,  the Board concluded that the upgrade of an historic
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condition -- which included removal and replacement of a road, blasting and widening of
an intersection, reshaping of a curve, and other activities -- were not repair or routine
maintenance. In reaching this conclusion, the Board stated: “It may well be that one
purpose of the road improvements is to make future maintenance easier. Nonetheless, an
upgrade to facilitate later maintenance is still an upgrade. The upgrade itself is not
maintenance.” Town of Wilmington, supra at 13 (emphasis added).

In the pending matter, Petitioners propose to construct the New Tower and
dismantle the Existing Tower. The dimensions of the two towers would be identical, as
would the location of all existing antennas on the structure. The New Tower would be
constructed approximately 14’- 15’ from the Existing Tower. The guy wires would be
anchored in different locations as a result of the different location of the tower itself.
Petitioner argues that the only significant difference between the two towers is that the
Existing Tower is constructed of hollow, tubular steel and the legs of the New Tower
would be solid. This structural difference is a change that cannot be seen and thus,
Petitioner argues, the New Tower is the in-kind replacement of the Existing Tower.

The Existing Tower is approximately five years old. Neither Petitioner nor SBC,
the owner of the Existing Tower, proposed to construct the New Tower until an
engineering analysis concluded that the Existing Tower cannot support Petitioner’s
proposed additional antennas. The New Tower will be structurally capable of supporting
mor.e antennas than the existing antennas and the twelve panel antennas Petitioner now
proposes. The erection of the New Tower is an upgrade to the Existing Tower. Although
the Windsor Correctional Facility decision conceptually determined that in-kind
replacement can be considered repair or routine maintenance, the Project does not
constitute in-kind replacement. The Project is not repair or routine maintenance. The
Project does not focus on the original condition of the Existing Tower. Petitioner does
not propose to “prevent[]  or eradicate[]  alteration to an existing development which has
occurred or would otherwise occur over time through normal wear and tear.” Vermont
Agency of Transnortation (Rock Ledges), supra at 10.R a t h e r ,  t h e  p u r p o s e  o f  t h e  P r o j e c t
is to remove the Existing Tower, notwithstanding the fact that it has sufficient structural
strength to support the antennas presently installed on it, and to construct the New Tower,
the sole purpose of which is to provide the additional structural strength necessary to
support new antennas not presently installed on the Existing Tower. Comnare, u,
Atlantic Cellular, supra at 10 (road work performed to correct effects of spring runoff and
erosion is routine maintenance) with Town of Wilmington, supra at 13 (upgrade of road
to facilitate future maintenance is an upgrade, not maintenance). Despite SBC’s
determination that the January 1998 ice storm has made it “advisable” to replace the
Existing Tower, the initial and primary purpose underlying construction of the New
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Tower is to increase the tower’s capacity to support antennas.’ Moreover, no party
offered evidence that the Existing Tower is structurally unsound or presents a threat to
public safety.

Petitioner relies upon the Board’s 1985 decision in Vermont Gas in support of its
argument that the Project is exempted from Act 250 jurisdiction. Re: Vermont Gas
Systems. Inc., #4C0609-EB, Findings of Fact, Conclusions of Law, and Order (Nov. 22,
1985) [EB #285], reversed and remanded 150 Vt. 34 (1988). The Board’s Vermont Gas
decision concluded that an “in-kind replacement of distribution mains constitutes
ordinary repair and replacement of pre-existing systems and, therefore, is not subject to
Act 250 review.” #4C0609-EB  at 10. The Supreme Court overruled the decision,
however, because the Board had no jurisdiction to decide the issues before it. The case
was remanded to the district commission and did not come before the Board on
subsequent appeal. Vermont Gas Svstems can have no value as precedent regarding an
issue which the Board had no authority to address. Furthermore, as determined above,
the New Tower is not the in-kind replacement of the Existing Tower.

Petitioner also argues that the Board’s decision in Re: Rinkers Communications
and Atlantic Cellular Co. mandates a conclusion that the Project is an in-kind
replacement and therefore exempt from jurisdiction. Declaratory Ruling #3 14 (May 23,
1996). Rinkers involved the same tower that is at issue in the pending case. The issue in
Rinkers concerned, in part, whether the replacement of an exempt 120’ tower with an
identical 120’ tower was the first stage in a plan to later construct a 180’ tower (the
Existing Tower) by adding three 20’ extensions. In a one-line footnote, the Board stated

7 At the Petitioner’s request, the issues in this matter were bifurcated to address (i)
whether the tower is subject to jurisdiction under $ 6001~  and (ii) if so, whether the
ancillary improvements, such as the antennas, are subject to jurisdiction as well.
Because of this bifurcation, VAB argues that the Board’s analysis in this section of its
decision incorrectly discusses the installation of antennas when analyzing whether the
tower is subject to jurisdiction. VAB’s criticism is without merit. In this part of its
decision, the Board does not address whether the installation of the antennas is subject to
jurisdiction (which is issue #2 addressed at Section 1V.E. below). Rather, the Board
analyzes the purpose  of the tower (which is to make the tower stronger in order to bear
the weight of additional antennas). Considering the purpose of a proposed development
is appropriate when determining whether the development falls within the repair routine
maintenance exemption. See. e.g., Atlantic Cellular, suura at 10; Town of Wilminaton,
supra at 13.
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that the 120’ tower that replaced the exempt 120’ tower several years previously had not
required an Act 250 permit because “it was not a substantial change pursuant to EBR
2(A)(5) and 2(G).” Id. at 12, n. 2. Petitioner argues that this footnote is controlling in the
present proceeding. The Board concludes, however, that Rinkers is of limited value in
deciding the issues currently before it. First, the quoted footnote is not a “holding” in the
case. It is merely dicta in that it addresses an issue that was not before the Board.
Second, the Rinkers decision is not pertinent to the analysis of the facts in this case under
5 6001~. Rinkers does not provide guidance as to whether or not the New Tower is the
in-kind replacement of the Existing Tower. Neither does it address the method of
analysis under 3 6001~.  At most, the Rinkers footnote arguably stands for the proposition
that it is possible to determine that the in-kind replacement of an exempt
telecommunications tower is not a “substantial change” requiring a permit or permit
amendment pursuant to EBR 2(G).*

The Project does not involve the in-kind replacement of the Existing Tower.
Therefore, even if the Board concludes that repair and routine maintenance is exempt
from jurisdiction under 3 6001~ (which it does not conclude), the Project would not fall
within the exemption.

w

E. Ancillary Improvements

Because the Board concludes that the New Tower is subject to jurisdiction
pursuant to $ 6001c,  “jurisdiction will also extend to the construction of improvements
ancillary to the support structure, including buildings, . . . [and] antennas or hardware.”
10 V.S.A. 0 6001~.  The Board concludes that the Equipment Building and the Antennas
are ancillary to the New Tower and are subject to jurisdiction under 3 6001~. Jurisdiction
will also extend to the “construction of improvements,” if any, to “all means of ingress
[to] and egress” from the New Tower.’

8 The legislature enacted 3 6001~ approximately one year after the Rinkers decision
was issued. If the legislature wished to have towers that were erected after June 1, 1970
and prior to the enactment of 0 6001~ defined as “pre-existing development,” and
therefore subject to the substantial change analysis, it would have amended 5 608 1 (b) to
include such towers. See Section IV.B., supra.

9 This could include the Malone logging road if used as a means of ingress to or
egress from the site.
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F. Policy Concerns

The parties have raised several policy concerns that the Board will now address.
First, VAB expresses concern that the provision of emergency services could be
dangerously delayed if a tower that is seriously damaged or destroyed could not be
replaced until after obtaining an Act 250 permit. The Board has long recognized that the
Act 250 process cannot be’an obstacle to public safety in emergency situations. Act 250
permit conditions often allow certain activities to occur without Act 250 review if
emergency circumstances exist. For example, if the New Tower is granted a land use
permit, such a permit could include a condition that if, due to unforeseen circumstances,
including an Act of Nature, the New Tower could be removed and a new tower installed
if necessary to preserve the public safety. Cf.. e.g.,  Lawrence Allen and Howard Allen,
Land Use Permit #3R0722-1,  condition 9 (Mar. 18, 1994) (permit condition authorizing
otherwise unpermitted use of gravel pit during an emergency). Similarly, if an
emergency arises, the owner of an unpermitted tower can request the Chair to permit the
in-kind replacement of a damaged or destroyed tower without facing enforcement under
10 V.S.A. chapter 201 since the Chair has prosecutorial discretion and has been
authorized by the Board to make enforcement decisions unilaterally.

RCC argues that a tower owner might choose to repair rather than replace a tower,
even when replacement is the safest and most reasonable alternative, in order to avoid the
permitting process. The Board cannot imagine that a responsible tower owner would
choose an unsafe alternative in order to avoid seeking an Act 250 permit.

RCC also argues that the extension of jurisdiction to replacement towers would
discourage co-location. The Board rejects any contention that the permit process will
discourageco-location. The purpose of the Act 250 process is to protect the public
health, safety, and welfare. 10 V.S.A. Chapter 15 1, Findings and Declaration of Intent,
No. 250 (Adj. Sess.), 5 1, eff. April 4, 1970. Any application for an Act 250 permit
ensures such protection. 10 V.S.A. 0 6087(a) (Act 250 applications shall not be denied
unless “detrimental to the public health, safety or general welfare.“). See also In re
Agency of Administration, 141 Vt. 6876 (1982) (in enacting the Act 250 statute, the
legislature balanced the desire to protect the lands and environment of the state with the
“need to avoid an administrative nightmare”). Therefore, if co-location is a public good,
then Act 250 cannot be an impediment to co-location because the purpose of Act 250 is to
protect, not harm, the public good. Moreover, the issue of jurisdiction does not depend
upon what is encouraged or discouraged. Rather, jurisdiction is the result of a legislative
decision that certain activity warrants Act 250 review.
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I

/ I v. ORDER

1. The Board takes official notice of the Transcript pursuant to 3 V.S.A. $
810.

i : 2. 10 V.S.A. 4 6001~  is plain on its face and must be given its plain meaning.
: ~ The plain meaning of 5 6001~  does not exempt towers that are erected as repair, routine
) i maintenance, or the in-kind replacement of existing towers.
/
j /

3. The New Tower is development for purposes of Act 250 pursuant to 10
: V.S.A. 0 6001~.  The Equipment Building and Antennas are ancillary to the New Tower.
Therefore, the Project requires a land use permit.

4. Jurisdiction is hereby returned to the District #5 Environmental
Commission.

Dated at Montpelier, Vermont this 18th day of November, 1998.

ENVIRONMENTAL BOARD

John T. Ewing
Arthur Gibb
George Holland
Samuel Lloyd
Rebecca M. Nawrath
Alice Olenick

Board Members W. William Martinez and Robert H. Opel did not participate in the
’ : deliberations concerning this matter.


