
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§6001-6092

Re: Madeline W. Walker and Declaratory Ruling #356
Estate of Roland J. Walker (Slate Quarry)

Findings of Fact, Conclusions of Law, and Order

This proceeding involves a Petition for Declaratory Ruling to the Environmental
Board (Board) from Jurisdictional Opinion #1-S-100 (Reconsidered).

I. Procedural Summary

On December 31, 1996, Roland J. Walker and Madeline W. Walker, pursuant to
10 V.S.A. §§6001(25), 6007, and 6081(l), filed an application for slate quarry
registration with the District #1 Environmental Commission (Commission) concerning a
slate quarry hole on a one acre tract of land (Tract) located off the Stage Road in the
Town of Benson, VT (Quarry).  In connection with this registration, James J. Amery was
listed on the application as an alternate contact person.

On April 9, 1997, the Coordinator for the Commission issued Jurisdictional
Opinion #1-S-100 (Opinion).  The Opinion determined that the Quarry preexisted the
legislative enactment of 10 V.S.A. §§6001-6092 (Act 250) and was not abandoned.
Pursuant to 10 V.S.A. §6081(l), the Opinion concluded that operation of and changes to
the Quarry would not require an Act 250 permit provided that the changes do not
involve the creation of a new quarry hole or the construction of buildings on the Tract.

On February 18, 1998, the Assistant Coordinator for the Commission issued
Jurisdictional Opinion #1-S-100 (Reconsidered) (hereinafter referred to as the
Reconsidered Opinion) in which she affirmed the determination in the Opinion.

On March 2, 1998, the Town of Benson filed an appeal from the Reconsidered
Opinion.  The Town later filed a request to withdraw this appeal which was granted on
April 7, 1998.

On March 6, 1998, Raymond Knutsen (Petitioner) filed a letter with the Board
stating that he was appealing from the Reconsidered Opinion, which comes before the
Board as a Petition for Declaratory Ruling (Petition).

On March 30, 1998, the Town of Benson Planning Commission (Planning
Commission) filed a letter requesting the Board to reconsider the Reconsidered Opinion
and offering to be of assistance in the proceeding.

On April 6, 1998, Chair Harding convened a Prehearing Conference.  Present
were the Petitioner, and Knute Knutsen, Jennie Knutsen, and James Amery.  Amery
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stated that he was present as the representative of his great aunt, Madeline Walker,
and the estate of his great uncle, Roland Walker, whom Amery alleged owned the Tract.

On April 7, 1998, the Chair issued a Prehearing Conference Report and Order.
The Prehearing Order noted the appearance by the Planning Commission and further
granted Amery the opportunity to provide evidence that he was the legal representative
of Madeline Walker and the Estate of Roland Walker.

On April 28, 1998, Amery filed an April 21, 1998 Quit Claim deed which transfers
Madeline Walker's interests in the Tract to Amery.  Amery filed no information
concerning his representation of the Estate of Roland Walker.

On May 22, 1998, the Chair issued a Continuance Order which noted that the
question of the ownership of the Tract was in dispute and pending in a civil action
before the Rutland Superior Court.  Knute Knutsen and Jennie Knutsen v. Roland R.
Walker and Madeline W. Walker, No. S0396-97RcC.  The Continuance Order required
the Petitioner to file periodic reports concerning the status of Knutsen v. Walker.

On August 18, 1998, Petitioner and Knute Knutsen filed a Motion to Dismiss.  On
September 29, 1998, the Chair issued an Order denying the Motion to Dismiss and re-
affirming the Continuance Order.

On November 19, 1998, Petitioner filed a report pursuant to the Continuance
Order stating that Knutsen v. Walker was still pending.

On December 1, 1998, the Chair issued a further Order, again continuing this
matter pending the decision in Knutsen v. Walker and again requiring periodic reports
as to the status of the court proceedings.

 On June 29, 1999, January 6 and July 27, 2000, Petitioner filed reports on
Knutsen v. Walker.

On January 5, 2001, Petitioner filed a report stating that Knutsen v. Walker had
been resolved in favor of the Knutsens.  The Petitioner attached a copy of the January
2, 2001 Rutland Superior Court’s Judgment Order (Judgment Order) in that action.

On February 6, 2001, James Amery informed the Board that he had taken an
appeal to the Vermont Supreme Court from the Judgment Order.

On August 20, 2001, Petitioner informed the Board that the appeal to the
Supreme Court had been settled.
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On November 5, 2001, Petitioner, and Knute Knutsen, Jennie Knutsen, and
James Amery and Joan E. Folgert, the Administratrix of the Estate of Roland R. Walker,
and the Planning Commission (the Parties) filed a Joint Motion for Order in Declaratory
Ruling Request #356 (Joint Motion).  The Joint Motion asks the Board to reverse the
Reconsidered Opinion and to declare the registration of the Quarry to be void and the
Quarry abandoned.

The Board deliberated on the Parties' Joint Motion on January 16, 2002.  This
matter is now ready for final decision.

II. Issue

As stated in the April 7, 1998 Prehearing Order, the sole issue in this matter is
"whether the Quarry is exempt from Act 250 jurisdiction as a pre-existing development
pursuant to 10 V.S.A. §6081."

III. Discussion of settlement agreements and the Board’s obligations

Act 250 and the Board favor the non-adversarial resolution of issues by parties,
see 10 V.S.A. §6085(e) and EBR 16(D).  Public policy also “strongly favors settlement
of disputed claims without litigation.”  Dutch Hill Inn., Inc. v. Patten, 131 Vt. 187, 192
(1973).  However, the Board has the obligation to review any settlement reached
between the parties.   Cersosimo Lumber Co., Land Use Permit #2W0957-EB, Findings
of Fact, Conclusions of Law, and Order at 3 (Nov. 29, 1995).

IV. Official Notice

Under 3 V.S.A. §810(4), notice may be taken of judicially cognizable facts in
contested cases.  In addition, and with limited exceptions, "[t]he rules of evidence as
applied in civil cases ... shall be followed" in contested cases before administrative
bodies.  Id., §810(1).  Pursuant to the Vermont Rules of Evidence, "[a] judicially noticed
fact must be one not subject to reasonable dispute in that it is … capable of accurate
and ready determination by resort to sources whose accuracy cannot reasonably be
questioned."  V.R.E. 201(b); see In re Handy, 144 Vt. 610, 612 (1984).  Official notice of
a judicially cognizable fact may be taken whether requested or not and may be done at
any stage of the proceeding.  3 V.S.A. §810(4); V.R.E. 201(c) and (f).  Upon timely
request, a party is entitled to an opportunity to be heard as to the propriety of taking
official notice and the tenor of the matter noticed.  See V.R.E. 201(e).  Findings of Fact
may be based upon officially noticed matters.  3 V.S.A. § 809(g).

The settlement documents that have been filed by the Parties include the
Judgment Order.  Pursuant to 3 V.S.A. §810(4), the Board will take official notice of the
Judgment Order.
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The Board also takes official notice of the April 21, 1998 Quit Claim Deed from
Madeline Walker to James Amery.

V. Findings of Fact

Generally, a settlement agreement will present the Board with proposals on
which the Board can base Findings of Fact, which can then, in turn, form the basis for
the Board to reach Conclusions of Law.  See, Cersosimo Lumber Co., supra; Faucett
Builders, Inc., Land Use Permit #4C0763-2-EB, Findings of Fact, Conclusions of Law,
and Order at 6 (Aug. 6, 1996); Andrew and Peggy Rogstad, Land Use Permit #2S1011-
EB, Findings of Fact, Conclusions of Law, and Order at 4 (December 12, 1996).  The
Parties' Joint Motion includes certain facts based upon the Judgment Order.  The Board
reads the Joint Motion as a request by the Parties that the Board, for the purposes of
this decision, may adopt the these facts as Findings of Fact.1  The Board therefore
adopts the facts in the Joint Motion, and they, along with the findings which appear in
the Judgment Order, provide the groundwork for the Board’s analysis of the proposed
settlement.

1. On October 26, 1955, Roland and Madeline Walker granted by deed
certain lands to Ralph, Shirley and Charles Hurd.  This deed contained a reservation of
the Tract from the deed, as follows:

Reserving, nevertheless, from said Collins Lot a parcel of one acre upon
which a slate quarry is now located, said acre being marked by stakes,
together with a right-of-way to said quarry from the highway, from Benson
Village to Orwell by the shortest or best possible route.

2. On December 22, 1961, the Hurds, by warranty deed, sold the land which
they had acquired from the Walkers to Julian A. and Evelyn H. Whitehurst.

                                           
1 The Board adopts the Parties’ proposed facts as set forth in the Joint Motion in
furtherance of the provisions of Act 250, the Board Rules, and Vermont case law, all of
which favor negotiated non-adversarial resolution to disputed matters.  Had it held an
evidentiary hearing and heard argument from the Parties as to the application of the
evidence to the Findings of Fact and the application of the Findings of Fact to the
Conclusions of Law, however, the Board may well have found facts and reached
conclusions in this case different from the resolution proposed by the Parties.  Thus,
neither the Parties nor others should read such adoption of the proposed facts as
establishing precedent as to any of the questions which the Board might have
addressed, had this matter been presented to the Board for full review.
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3. On April 16, 1969, the Whitehursts, by warranty deed, sold the land which
they had acquired from the Hurds to Knute and Jennie Knutsen.

4. On December 31, 1996, Roland J. Walker and Madeline W. Walker,
pursuant to 10 V.S.A. §§6001(25), 6007, and 6081(l), filed an application for a slate
quarry registration concerning the Quarry with the Commission.

5. Roland Walker died in 1997.

6. On April 21, 1998, by quitclaim deed, Madeline Walker transferred her
interests in the Tract to Amery.

7. Madeline Walker died in 1999.

8. On  January 2, 2001, the Rutland Superior Court issued a Judgment
Order in the matter of Knute Knutsen and Jennie Knutsen v. Roland R. Walker and
Madeline W. Walker, No. S0396-97RcC.

9. The Judgment Order concludes that the reservation in the deed from the
Walkers to the Hurds was personal and could not pass to the Walkers' heirs or assigns.

10. The Judgment Order further finds that,

(a) since 1969, Knute and Jennie Knutsen have used the Tract openly
and notoriously, and in a manner incompatible with the operation of a slate quarry;

(b) the Knutsen's use of the Tract "was continuous in as it began in
1969 and has not stopped;" and

(c) the Knutsen's use of the Tract was hostile in that it was without the
permission of the Walkers.

The Judgment Order therefore concludes that the Knutsens have satisfied the
requirements of 12 V.S.A. §501 and have clear and absolute title to the Tract through
adverse possession.

11. The Judgment Order decrees, in pertinent part:

1. The reservation in the deed from Madeline and Roland
Walker to Shirley and Charles Hurd was personal to Madeline and Roland
Walker and could not pass to their heirs and assigns.
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2. Knute and Jennie Knutsen have ownership of the parcel of
land concerning the stone quarry through adverse possession.

12. On February 5, 2001, James Amery filed an appeal from the Judgment
Order to the Vermont Supreme Court.  Supreme Court Docket No. 2001-063.  This
appeal is still pending.

VI. Conclusions of Law

As explained in detail in the Board's May 22, 1998 Continuance Order, this
Petition is tied to the question of whether and when Roland and Madeline Walker held
title to the Tract.  However, as that Continuance Order noted:

Beyond review of property ownership for party status or co-applicancy
purposes, the Board has no jurisdiction to decide issues of property
ownership in Act 250 proceedings.  See, e.g., Re: Equinox Resort
Associates, #8B0209-5-EB (Revocation), Memorandum of Decision and
Continuance Order at 3-4 (Sept. 4, 1998) [EB #668M2].  Disputes
regarding title to property must be determined by the superior courts.

The Judgment Order

The Judgment Order2 answers the question of ownership in the Tract: Knute and
Jennie Knutsen presently hold title to the Tract.

The slate quarry exemption law

The Parties ask the Board to reverse the Reconsidered Opinion; they ask that
the December 31, 1996 registration filed by Roland and Madeline Walker for the Quarry
be found to be void ab initio on the grounds that, at the time the registration was filed,
the Walkers did not own the Tract.

In 1995, in order to provide certain exemptions to the slate quarrying industry, the
Vermont legislature amended 10 V.S.A. §§6001 and 6081.   A new definition of "slate
quarry" was added as §6001(25):

(25)  "Slate quarry" means a quarry pit or hole from which
slate has been extracted or removed for the purpose of
commercial production of building material, roofing, tile or

                                           
2 While the Judgment Order is presently on appeal, the Parties have agreed that
the appeal will be dismissed if the Board makes certain findings and reverses the
Reconsidered Opinion.
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other dimensional stone products. "Dimensional stone"
refers to slate that is processed into regularly shaped blocks,
according to specifications. The words "slate quarry" shall
not include pits or holes from which slate is extracted
primarily for purposes of crushed stone products, unless, as
of June 1, 1970, slate had been extracted from those pits or
holes primarily for those purposes.

New language concerning Act 250 jurisdiction over slate quarries was also added
as 10 V.S.A. §6081( j), (k) and (l).  The provisions of those sections that are relevant to
this decision appear in subsections (j) and (l)(1):

(j) With respect to the extraction of slate from a slate
quarry that is included in final slate quarry registration
documents, if it were removed from a site prior to June 1,
1970, the site from which slate was actually removed, if lying
unused at any time after those operations commenced, shall
be deemed to be held in reserve, and shall not be deemed to
be abandoned.

***

 (l ) (1) By no later than January 1, 1997, any owner of
land or mineral rights or any owner of slate quarry leasehold
rights on a parcel of land on which a slate quarry was
located as of June 1, 1970, may register the existence of the
slate quarry with the district commission and with the clerk of
the municipality in which the slate quarry is located, while
also providing each with a map which indicates the
boundaries of the parcel which contains the slate quarry.

Pursuant to 10 V.S.A. §6081(l)(1), it is clear that the registration of a slate quarry
may be made by "any owner of land or mineral rights or any owner of slate quarry
leasehold rights on a parcel of land on which a slate quarry was located as of June 1,
1970…."

Under Vermont law, a person may obtain title to property through acts which
establish the adverse possession of that property for a continuous period of 15 years.
12 V.S.A. §501.  In the Judgment Order, the court concluded that the Knutsens had
obtained title to the Tract under §501 and, further, that their use of the Tract "was
continuous in as it began in 1969 and has not stopped."  Thus, under §501, the
Knutsens established adverse possession and obtained title to the Tract no later than
1985.  It is thus apparent that, in December 1996, when Roland and Madeline Walker
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filed their application for slate quarry registration with the Commission concerning the
Quarry, they were not owners of land, mineral rights, or slate quarry leasehold rights in
the Quarry as required by §6081(l)(1).  Under the slate quarry exemption statute,
therefore, the Walker's registration must fail for lack of the ownership requirement and is
therefore void.

Abandonment

The Parties also ask the Board to find that the Quarry has been abandoned.
Under 10 V.S.A. §6081(j), a "site from which slate was actually removed, if lying unused
at any time after those operations commenced, shall be deemed to be held in reserve,
and shall not be deemed to be abandoned."   It is clear from §6081(j), however, that this
perpetual non-abandonment status may only be enjoyed by "a slate quarry that is
included in final slate quarry registration documents…."  Since under §6081(l)(1),
registration of a slate quarry could occur "no later than January 1, 1997," and the
Quarry was not registered by that date, the Quarry cannot avail itself of the non-
abandonment status afforded by §6081(j).

VII. Order

1. The December 31, 1996 registration filed by Roland and Madeline Walker
for the Quarry is void.

2. The Quarry is not exempt from Act 250 jurisdiction as a pre-existing
development pursuant to 10 V.S.A. §6081.

3. The Quarry has been abandoned.

Dated at Montpelier, Vermont this 17th day of January 2002.

ENVIRONMENTAL BOARD

_/s/Marcy Harding____________
Marcy Harding, Chair
John Drake
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Jean Richardson
Donald Sargent
Nancy Waples


