
State of Vermont
ENVIRONMENTAL BOARD

10 V.S.A. Q§ 6001-6092

Re: Jesse T. Billings Residuary Trust
Declaratory Ruling # 355

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This decision pertains to a Petition for a Declaratory Ruling by the Jesse T. Billings
Residuary Trust (“Petitioner”) regarding whether the sale of 26 lots from its subdivision (“Sale
Tract”) subjects the remaining retained lots to jurisdiction pursuant to 10 V.S.A. Chapter 151
(“Act 250”). As explained more fully below, the Environmental Board (“Board”) concludes that
the Petitioner’s sale of 26 lots from its pre-existing subdivision to the Green Mountain
Development Group (“GMDG”) does not subject Petitioner’s remaining contiguous lots to
jurisdiction under Act 250.

I. PROCEDURAL BACKGROUND

On February 20, 1998, Petitioner tiled a petition for a declaratory ruling with the Board
(“Petition”) pursuant to 10 V.S.A. § 6007(c).  The Petition appeals Jurisdictional Opinion 1-285
issued by the District I#1 Coordinator on October 30, 1997 and the subsequent reconsideration
thereof dated January 23, 1998 (collectively, the “Opinion”).

On Friday, March 27, 1998, Environmental Board Chair Marcy Harding convened a
prehearing conference and on April 6, 1998, Chair Harding issued a Preheating Conference
Report and Order. There were no objections to the Prehearing Conference Report and Order.

The Petitioner tiled its prefiled  direct testimony, exhibits and exhibits list with the Board
on May 6, 1998. No other parties participated in these proceedings.

On Monday, June 15, 1998, Chair Harding convened a second Preheating Conference by
telephone with Petitioner participating by its attorney, Stephanie A. Lorentz, Esq.

On Wednesday, June 17, 1998 at 1O:OO  a.m., the Board, with Chair Harding presiding,
convened an evidentiary hearing in Conference Room 1 at the Rutland  Regional Medical Center
in Rutland,  Vermont with the following persons participating:

Petitioner by attorney, Stephanie A. Lorentz, Esq.

After opening statements, the Board, to accommodate the witness’ schedule, took the ~

testimony of Charles Brush. Immediateiy thereafter, the Board, accompanied by the Petitioner’s ’

representatives and witnesses, visited the Sale Tract, Petitioner’s retained lots and the
surrounding area. After the site visit, Chair Harding reconvened the hearing, placed the Board’s
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observations on the record and proceeded to the Petitioner’s evidence. After Petitioner’s closing
statement. the hearing was recessed and the Board deliberated on the case.

On July 22, 1998, the Board deliberated again on this matter and declared the record
complete. This matter is now ready for final decision. To the extent any proposed findings of
fact and conclusions of law are included below, they are granted; otherwise, they are denied. &
Petition of Villaee of Hardwick Electric Department, 143 Vt. 437,445 (1983).

~ ~ II. ISSUES ON APPEAL

A. To what extent, if any, does Act 250 jurisdiction attach to Petitioner’s retained
lots that are contiguous to, but not part of, the proposed development’ on lots being conveyed by
Petitioner to GMDG.

B. Sub-issues

1. Are Petitioner and GMDG, by virtue of their purchase and sale agreement,
entities affiliated with each other for profit, consideration, or any other beneficial interest derived
from the partition or subdivision of land and therefore a “person” within the meaning of IO
V.S.A. S 6001(14)(iii)?

2. If Petitioner and GMDG are a “psrson,”  as defined at 10 V.S.A.
Q 6001(14)(iii),  should the acts of subdivision and deve’opment  be viewed as one act or separate

~~
and distinct acts when the subdivider and the developer are not the same?

~1 3. Provided that Petitioner’s subdivision is a preexisting subdivision under
( ~ 10 V.S.A. 5 6081(b), does Petitioner’s act ofselling 26 lots from the subdivision to GMDG

constitute a substantial change to the preexisting subdivision so that Act 250 jurisdiction attaches
to the entire subdivision?

C. Whether Act 250 jurisdiction attaches to Petitioner’s retained lots of the
subdivision in the event that Petitioner’s conveyance of the 26 lots to GMDG occurs before
GMDG s Act 250 application for its project is filed.

This decision does not address whether there is Act 250 jurisdiction over the GMDG’s
125 unit elderly housing development as it is undisputed that jurisdiction attaches because
it is a housing project with more than ten units. EBR 2(A)(3)
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III. FINDINGS OF FACT

1. In 1947, a plat plan of Petitioner’s property was recorded in City of Rutland  land records
and entitled “Proposed Division of Billings Plot, Rutland,  Vermont, July 1947 - Grover - Welch
Eng’rs” (“Billings’ Subdivision”).

2. In January of 1948, subsequent to the filing of the Billings’ Subdivision plat, the city of
Rutland  enacted its zoning ordinance and the area of the Billings Subdivision was designated as
residential.

3. At the time of the June 17, 1998 hearing in this matter, the area of the Billings’
Subdivision is still zoned for residential use.

4. The Billings’ Subdivision is located to the West of Stratton Road and to the North of
Allen Street in Rutland  City.

5. Prior to 1968, an estimated 60 or more of the Billings Subdivision lots were conveyed to
other parties. Groups of two or three lots were conveyed to numerous individual owners.

6. On April 9, 1953, several lots which were eventually used for a Community Care Home
were conveyed to Dave and Sonia Mac.

7. Around 1957, multiple lots of the Billings subdivision were conveyed to the City of
Rutland  for what is now Whites’ playground.

I

8. Around 1957, Rutland  Hospital moved from its downtown location to its present location
on the comer of Stratton Road and Allen Street, located in the same area as the Billings’

i

Subdivision.

9. Immediately following the 1957 relocation of the Rutland  Hospital, numerous types of
health related development occurred in the vicinity of the hospital even though the area was not
designated for those uses in the zoning ordinance.

10. In 1973, the City of Rutland  adopted the Master Plan for the City of Rutland  (“City
Plan”). The area in and around the Rutland  Regional Medical Center, defined as the corridors
extending roughly on Stratton Road just South of Jackson Avenue southerly to its intersection
with Alien Street and beyond the Medical Center to Perkins Road and on Allen Street from its
intersection with Stratton Road to Mussy Street, is designated as an area for health care related
facilities in the City Plan.
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1 I. It is the goal ofthe City to eventually have its ;:oning ordinances and City Plan conform.

12. The area of the Billings’ Subdivision is an area of mixed uses including doctors’ offices,
pharmacies, a nursing home, nursery, school, a former community care home and residences.

13. Approximately 24 zoning variances have been granted in the area along the Allen Street /
Stratton Road corridor to accommodate development for health care related uses. One of these
uses is the Community Health Plan (YZHP”)  clinic which is located on lots that were previously
a part of the Billings’ Subdivision.

14. Most of the health care related development in the Allen Street / Stratton Road area
occurred before Petitioner sold its lots that were developed into the CHP clinic,

15. The CHP clinic is located on the corner of Strarton  Road and Lyman Avenue.

16. On April 8, 1997, GMDG and Petitioner entered into a contract for the purchase and sale
(“Purchase Agreement”) of 26 lots of the Billings’ Subdivision.

17. The 26 lot Sale Tract is located to the northwest of the CHP clinic. The Sale Tract’s
southern boundary line runs along an undeveloped stretch of Lyman Avenue.

18. The Warranty Deed for the Sale Tract shall more specifically describe the tract as Lots 4-
11, 30-38 and 43-51 of Block B and related portions of’land described as proposed rights-of-way
in the Land of the Billings Trust, and as referenced in the plan prepared by Tinker Surveys
entitled ‘Survey of Land of Lillian T. Billings and Lilhan T. Billings, Trustee of the Jesse D.
Billings, Jr. Residuary Trust, dated September 23, 199:;  (“Tinker Plan”) and the 1947 subdivision
plat of record in the Rutland City Land Records.

1 9 . The parties to the Purchase Agreement, Petitioner and GMDG, were both represented by
) their own attorneys in the negotiations of the Purchase Agreement.

20. Alex Greene, of the firm of Berkley,  Veller & Greene, is the agent for Petitioner. He
managed Petitioner’s offer to sell the Sale Tract, as well as all of the remaining lots of the
Billings’ Subdivision. The instructions Mr. Greene received from Petitioner were to sell lots.
either individually or in groups.

21. Charles N. Brush is the President and 50% shamholder  of GMDG. He became aware of
the subject property through real estate agent, Alex Greene.

22. Prior to his involvement with the negotiation of the purchase of the Sale Tract. Mr. Brush
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did not know any of the beneficiaries or persons involved with Petitioner.

23. Petitioner and its beneficiaries do not own any stock in GMDG. Other than the Purchase
Agreement, they have not had any business relationships with GMDG, including any affiliation
for profit, consideration or any other beneficial interest derived from the partition or subdivision
of land.

24. As with its past sales of subdivision lots, Petitioner will retain no ownership or control
over the use of the lots of the Sale Tract.

25. GMDG does not and shall not have any interest or control over the retained lots of
Petitioner.

26. The Purchase Agreement consists of a two printed page Realtors’ Purchase and Sale
Contract (“Contract”), a four page Addendum to Contract (“Addendum”), and a one page
Amendment to Contract (“Amendment”).

27. Provision 32 of the Addendum states, in part:

Development Contingencies: Purchaser’s obligations under this contract are
also contingent upon Purchaser obtaining, at Purchaser’s expense, on or before
January 3 1, 1998, all of the following permits and approvals:

(a) All state and local subdivision permits and approvals necessary or
appropriate to subdivide the Property from other contiguous lands owned
by Seller and to establish the Property as a single undivided parcel of land.
(b) All federal, state and local permits and approvals, including but not
limited to . . . Act 250 permits and approvals and zoning use variances,
necessary or appropriate for the commencement of construction of the
Project.

28. The January 3 1, 1998 date referred to in Provision 32 was changed in the Amendment to
July 31, 1998.

29. Reference to subdivision permits and subdivision of the property in Provision 32(a) refers
to subdivision permits that the City may require for GMDG’s  project because it will consist of
125 units of residential housing for senior citizens.

30. Petitioner intended only to sell lands that had already been divided and not to engage in
any additional subdivision of land.
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31. Provision 32 also requires Petitioner to cooperate  with and assist GMDG in its efforts to
secure permits.

32. Provision 32 also provides that the Petitioner’s obligations under the contract are also
contingent upon Petitioner obtaining, at Petitioner’s expense, a jurisdictional determination that
the remainder of Petitioner’s land will not become sub:ect  to jurisdiction under Act 250 as a
result of GMDG’s  Project.

3 3 . Provision 36 of the Addendum, entitled “Deed, Title, Bill of Sale” states in pertinent part
that the warranty deed shall describe the subject property by reference to the lot numbers shown
in the Tinker Plan and the 1947 subdivision plat of record in the Rutland  City Land Records,

34. Consistent with Provision 36 of the Addendum Provision 30 describes the Sale Tract by
lots and related rights-of -way.

V. CONCLUSIONS OF LAW

Petitioner has the burden of proof because it is the party that is claiming that its retained
lots are exempt from Act 250 jurisdiction. Re: Weston Island Ventures, Declaratory Ruling
#I69 at 5 (June 3, 1985),&&g Bluto  v. Emulovment Sa, 135 Vt. 205 (1977). The burden
of proof consists of the burdens of production and persuasion. Re: John Gross Sand and Gravel,

j
~

Declaratory Ruling #280, Findings of Fact, Conclusions of Law and Order at 9 (July 28, 1993);
Re: Pratt’s Propane, #3R0486-EB, Findings of Fact, Conclusions of Law and Order at 4-6 (Jan.
27, 1987).

Pursuant to 10 V.S.A. 0 6007(c) and Environmental Board Rule (“EBR”) 3(D), a petition
for declaratory ruling is conducted &m to determine the applicability of any statutory
provision or of any rule or order of the Board. Although this declaratory ruling is before the
Board as an appeal of a jurisdictionat opinion, the issue is not whether the jurisdictional opinion
is correct. The only issue is the applicability of any statutory provision or any rule or order of the
Board pertaining to the project under review. However, in determining the central issue
presented by this Petition, the Board necessarily addresses the rationales of the Jurisdictional
Opinion’s conclusions as they gave rise to the sub-issues considered herein,

A. Based on the evidence presented and the applicable law as discussed in following
sub-issues and Issue C, there is no Act 250 jurisdiction over Petitioner’s retained lots of its pre-
existing subdivision that are contiguous to, but not part of, the proposed development on
GMDG’s Sale Tract.
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B. Sub-Issues

1. Application of 10 V.S.A. 5 6001(14)(A)(iii)  Definition of“Rerson”

For purposes of Act 250, “person” is defined to include, among other things, “individuals
and entities affiliated with each other for profit, consideration, or any other beneficial interest
derived from the partition or division of land.” 10 V.S.A. 5 6001(A)(iii).  The definition’s
reference to the partition or division of land is the language used, in part, to define “subdivision.”
See 10 V.S.A. §6001(19).

The significance of this statutory provision is that under certain circumstances,
individuals and entities who tit within the definition may be joined as one person thereby
subjecting their activity to the jurisdiction of Act 250 when prior to the enactment of the
definition they were able to evade jurisdiction. This statutory definition accomplishes the
legislature’s intent as recognized in prior Board cases as follows:

It is the finding of the general assembly that the state of Vermont is
experiencing a significant increase in the number of land subdivisions
which are made for speculative purposes; that some of these subdivisions
are eroding the natural resource base upon which Vermont’s agricultural,
forestry, mineral and recreational industries depend; that some of these
subdivisions have the potential of imposing significant financial burdens
upon local communities providing municipal and educational services;
that it is the policy of the state of Vermont to ensure that major
subdivision activity within the state comply with the criteria of Vermont’s
Land Use and Development Law (Act 250),  in order to protect the public
health, safety and general welfare; and that in order to ensure appropriate
Act 250 review, it is necessary to treat persons with an affiliation for
profit, consideration, or some other beneficial interest derived from the
partition or division of land as a single person for the purpose of
determining whether a particular conveyance is subject to Act 250
jurisdiction.

Re: Geoffrev  Wilcock and Judith Burns, Declaratory Ruling #224,  Findings of Fact,
Conclusions of Law and Order at 8 (Sept. 17, 1990),  &ng 1987 Vt. Laws No. 64, 3 1

The determination of the proper application of the definition of “person” in 10 V.S.A.
5 6001(14)(A)(iii)  is not new to the Board. In deciding whether parties fit that definition of a
“person,” the Board examines the facts as they apply to each of the elements of the definition.
This requires not only examining the relationship between the parties, but also determining
whether the parties derived a beneficial interest or profit from the partition and division of the
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subject land. Proper application of the definition of “person” is illustrated in the following
summary of relevant Board case law.

In Wilcock the Board concluded that the petitioners, Wilcock and Bums, were a “person”
because they were affiliated with respect to the land in question as they had purchased the
property together, financed it through a joint note with a single mortgage, used the same broker
for all the listings, used the same owners’ address and phone number on all purchase and sale
agreements and paid most of the costs associated with the purchase of the property on a joint
basis and later allocated the costs between each other. !&!i&& at 9. As to the profit and
beneficial interest element of the definition, the facts showed the intent to enter into the
transaction and to divide the subject land to achieve the goals of marketing the property. rd. at
10. The fact that the benefits noted derived from the division of the subject tract supported the
derivation from division of land component of the definition. Id.

In Re: John W. Stevens and Bruce W. Gyles, Dxlaratory Ruling #240, Findings of Fact.
Conclusions of Law, and Order (May 8, 1992) the Board concluded that the Van Zeggerens and
the petitioners were a “person” within the definition of ii 6001(A)(iii)  based on the following
facts: they had entered into several deposit receipt and sales agreements regarding the tract; they
were affiliated though their negotiations concerning the division of the tract; and they each
received profit, consideration or a beneficial interest as a result of the affiliation. The Board
went on to “emphasize” that this case concerned “a negotiated division of land” because although
originally listed as one tract, during the transaction a dispute arose which was resolved by the
sale of the tract in nine lots. Stevens, at 11.

In Re: Marcel Roberts and Noel Lussier, Declaratory Ruling #239,  Findings of Fact,
Conclusions of Law, and Order (May 11, 1993), the Board concluded that petitioners and another
party were a person within the meaning of 3 6001(14)(P.)(iii).  The Board based its conclusion on
the facts that the parties (petitioners and the Ryans) had entered into a sales agreement regarding
the tract of land (not yet owned by either party to the transaction); the land was to be divided into
no less than 5 lots; the Ryans’ subsequent purchase of the subject tract and division into 7 lots;
and their conveyance of the property to petitioners. The Board concluded that the profit or
beneficial interest element was supported by the Ryans having received $7,000.00 profit from the
sale of the 7 lots and petitioners having received considr,ration  and beneficial interests in owning
divided land and profit from the lot sales.

In Re: Marcel and Stella Roberts, Declaratory Ruling # 265, Findings of Fact,
Conclusions of Law, and Order (May 11, 1993)  the Board found the Roberts and the
Hodgemans to be one “person” within the definition of ii 6001(A)(iii) because Mr. Roberts and
Mr. Hodgeman joined to complete the division of the tract:  Mr. Roberts derived profit from
resale of the lots: and Mr. Hodgeman was able to sell the property by attempting to divide it prior
to sale and deriving sale proceeds from that division. Roberts at 10.
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In applying the statute to the facts of the current case, consideration must be given to both
the elements of the definition and the purpose of the statute. As demonstrated in the summarized
case law, the purpose of the statute is to assure Act 250 review over new subdivisions that
otherwise avoided review due to the structure of the land deal and the relationship of those
involved. Consistent with Act 250 and Board rules, the time of the creation of a subdivision
occurs when the land ispurritioned  and divided. See 10 V.S.A. 9 6001(19)  and EBR 2(B)
(emphasis added). According to the evidence, the 26 lots that form the Sale Tract are part of a
subdivision which was created in 1947. and not a new subdivision.

As demonstrated in the summarized cases, partitioning or dividing of land is an essential
part of the “person” definition. Unlike the parties in the cited cases, GMDG played no part in the
partition and division of the subject land. Separate parties are a “person,” within the definition,
when they have been involved with the subject property prior to its division or partition into lots
and they had some significant involvement or control in the actual creation of the subdivision. In
the current case, GMDG is simply a purchaser of 26 of the pre-existing lots.

Although Petitioner and GMDG may both receive a beneficial interest from the sales
transaction, such is the case and anticipated outcome in most business transactions. The
relationship between Petitioner and GMDG, as reflected in the Purchase Agreement and other
evidence, does not fall within the statutory definition and is not the type of transaction that
5 6001(14)(A)(iii)  was designed to address. Rather, the evidence supports Petitioner’s claim that
the sale is an arm’s length transaction, that is “a transaction negotiated by unrelated parties, each
acting in his or her own self interest.” BLACK’S LAW DICTIONARY 100 (5th ed. 1979).

Lending additional support to the conclusion that the purchase and sale relationship
between Petitioner and GMDG does not bring them within the definition of 10 V.S.A.
§ 6001(14)(A)(iii)  is the presumption established in a related subsection which provides:

The following individuals and entities shall be presumed not to be
c@iured for the purpose of profit, consideration, or other beneficial
interest within the meaning of this chapter, unless there is substantial
evidence of an intent to evade the purposes of this chapter: a seller or
chartered lending institution shall be presumed not to be affiliated with
others, solely for financing all or a portion of the purchase price at rates
not substantially higher than prevailing lending rates in the community,
and subsequently granting a partial release of the security when the buyer
partitions or divides the land.

10 V.S.A. p 6001(14)(B)(iii)(emphasis  added).



Jesse T. Billings Residuary Trust
Findings of Fact, Conclusions of Law and Order
Declaratory Ruling #t 355
Page 10

This presumption of non-affthation for the purpose of profit, consideration, or other
beneficial interest is applied to a seller who is fnancing  a portion of the purchase price, absent
substantial evidence of an intent to evade the purposes of Act 250. The Board concludes that the
same presumption should apply to a seller of pre-exisling lots who is not financing the sale and
who will hold no continuing interest in the property as such a relationship is even more
attenuated. Accordingly, there is no basis to apply the,  §6001(  14)(A)(iii)  definition of a “person”
to Petitioner and GMDG under the facts of this case.2

7_. Treatment of Petitioner as subdivider and GMDG as developer

Consideration of this sub-issue was contingent on a conclusion that Petitioner and GMDG
were a person within §6001(14)(A)(iii).  Although the Board has concluded that these parties do
not fall within the definition, some discussion is still merited to address and clarify whether other
related grounds exist to link Petitioner and GMDG so that Act 250 jurisdiction attaches to
Petitioner’s retained lots.

This analysis necessarily begins with the application of the 5 6001(14)(A)(iii)  definition
of “person” in the contexts of subdivision and development. The two terms, “Development” and
“Subdivision” are defined separately in 10 V.S.A. $5 6001(3) and (19) respectively. Board case
law regards and treats the two activities as separate and distinct. Re: Harold Jacobs, President
E.P.E. Corporatiog,  Declaratory Ruling #210,  Findings of Fact, Conclusions of Law, and Order
at 2 (Sept. 28, 1989). Accordingly, application of the 5 6001(14)(A)(iii)  definition of “person” to
each of the acts must be addressed separately.

a. subdivision

As discussed in section B.1. above, the definition in 0 6001(14)(A)(iii)  is applied in
circumstances where two or more individuals or entities demonstrate by their conduct that they
are acting together through participation or control to subdivide land. The facts in this case do
not support the conclusion that Petitioner and GMDG are a single person under 10 V.S.A.
5 6001(14)(A)(iii)  in regard to the subdividing and partitioning the land. As between GMDG
and Petitioner in this case, the acts of subdivision are attributed solely to Petitioner.

Similarly. as the facts do not support a conclusion that the Petitioner and GMDG are
involved together in a joint venture or an affiliated ownership, they are not joined as a
“person” under the related definition in IO V.S.A. 9 6001(A)(i).
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b. development

Even when two individuals or entities may tit the 5 6001(14)(A)(iii)  definition of a
person for the purposes of subdivision, that does not necessarily mean that they are a person for
purposes of development as the contexts differ. Re: Northern Ski Works. Inc. and Lori Budney,
Declaratory Ruling # 28 1, Findings of Fact, Conclusions of Law, and Order at 6 (Oct. 18, 1993).
Accordingly, use of the $ 6001(14)(A)(iii)  definition of a person to bind Petitioner and GMDG as
a single person for purposes of applying Act 250’s statutory provisions regarding development is
not appropriate because Section 6001(14)(A)(iii)  applies only to subdivision activity. Id. at 7.

This resolves the inquiry as to whether it is appropriate to combine Petitioner and GMDG
as a person under the statutory definition. However, this does not end the analysis of this sub-
issue as Petitioner and GMDG may appear connected on the alternative ground that they have
similar controlling interests in the land as evidenced by Petitioner’s ownership in fee simple and
the purchase and sale agreement.” Accordingly, it is necessary to determine whether the
evidence before the Board justifies the conclusion that due to the relationship of the parties to the
sale, jurisdiction applies over Petitioner’s contiguous lots as “involved land,” EBR 2(F)(l), of the
project development. EBR 2(A)(2).

C. involved land

Under Act 250, Jurisdiction does not attach until development or construction is about to
commence or impinge on the land. 10 V.S.A. §§6001(3)  and 6081(a); In re: Vermont Gas
Svstems, 150 Vt 34, 38 (1988); In re: APencv  of Administration, 141 Vt. 68,78-79  (1982).
“Development,” as pertinent to this issue, is defined as the construction of improvements for
commercial purposes on a tract of land, owned or controlled by a person, involving more than 10
acres of land. 10 V.S.A. 5 6001(3)  and EBR 2(A)(2). For purposes of determining the 10 acre
threshold, “involved land” is defined as the entire tract upon which the construction of
improvements for commercial purposes occurs. EBR 2(F)(l). “Construction of improvements”
is deemed to occur at the time of the first improvement on the land or to any structure located on
the land. EBR 2(C).

The word “person” could arguably be applied to Petitioner in the development definition
based on the fact that Petitioner and GMDG have similar controlling interests in the land as
evidenced by ownership in fee simple and the Purchase Agreement. Petitioner’s potential status
as a co-applicant, required by the Purchase Agreement and EBR 10(A) as Petitioner may still be
the record owner of the tract of involved land at the time of the Act 250 application, could lead to
the conclusion that jurisdiction exists over Petitioner’s entire tract because jurisdiction ordinarily
attaches to contiguous tracts owned by the same person, even if those contiguous tracts will not
contain commercial construction. See Re: Charles and Barbara Bickford,  # 5W1186-EB
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Findings of Fact, Conclusions of Law and Order at 25 (May 22, 1998). However, the evidence
in this case indicates that Petitioner will m be the owner in fee simple or have any control over
the 26 lot 9.5 acre Sale Tract at the time the construction for commercial purposes occurs.

It is true, at fhe time of the upplicafion,  Petitioner may be the record owner and hold some
limited interest in GMDG’s Project’s 26 lots. However, the definitions of “development” and
“involved land” referred to above, by their own terms .md as construed by the Vermont Supreme
Court, apply when the construction of improvements cccurs  or is about to occur. 10 V.S.A.
$ 6001(3);  EBR 2(A)(2) and 2(F)(l); In re: Vermont Gas Svstems, 150 Vt 34, 38 (1988); In
Auencv  of Administration, 141 Vt. 68,78-79  (1982). For the purpose of determination of
ownership and control over involved land, one looks a: the situation “at the time of construction
of improvements.” Northern Ski Works. Inc. and Loria, Declaratory Ruling #281,
Findings of Fact, Conclusions of Law, and Order at 6 (Oct. 18, 1993).

If, as represented by Petitioner, commencemen: of construction does not occur until after
it has relinquished all ownership and control in the 26 .ots,  the 10 V.S.A. S 6001(3) and EBR
2(A)(2) definitions of “development” applicable to GMDG project will not also embrace
Petitioner or its remaining lots. Likewise, the definition of “involved land” and its application do
not pertain to Petitioner’s unconveyed lots of its subdivision. Accordingly, jurisdiction cannot
be extended to Petitioner’s unconveyed lots under theories that Petitioner and GMDG are a
single person for purposes of the development activity or that Petitioner’s unconveyed lots are
involved land.

3. Substantial Change to a pre-existing subdivision

a. Pre-existing Subdivision

Analysis of this sub-issue logically begins with the determination of whether Petitioner’s
property is a subdivision. “‘Subdivision’ means a tract or tracts of land, owned or controlled by
a person, which the person has partitioned or divided for the purpose of resale into 10 or more
lots within a radius of five miles of any point on any lot, or within the jurisdictional area of the
same district commission. within any continuous period of five years.” 10 V.S.A. §6001(19)  and
EBR 2(B). One of the events by which a subdivision is deemed to have been created is the filing
of a plot plan on town records. EBR 2(B)(2). The evicence  establishes that Petitioner’s property
is a subdivision as it is a tract of land that has been partitioned for the purpose of resale into 10 or
more lots within the jurisdictional area of the same district commission, within a continuous
period of five  years evidenced by the tiling of the plot plan recorded in the City of Rutland  land
records in 1947.

The next step in the analysis is to determine whlzther  the subdivision is a pre-existing
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subdivision exempt from Act 250 jurisdiction pursuant to 10 V.S.A. 5 608 1 (b). “Pm-existing
Subdivision” is defined in pertinent part as “a subdivision exempt under the regulations of the

department of health in effect on January 21, 1970.” EBR 2(N).

The health regulations in effect on January 21, 1970 were those that had been issued in
December 1969. Those regulations exempted “existing subdivisions.” Vermont Heath
Regulations $9 5-904 and 5-910 (Dec. 18, 1969). The Regulations defined an existing
subdivisions as:

a subdivision concerning which a plat thereof prepared by an engineer or
land surveyor registered in the State of Vermont has been filed for record
in the town clerk’s office of the town in which the subdivision is situated,
on the basis of which plat,  one or more lots depicted thereon have been
conveyed or made the subject of a contract for sale prior to the effective
date of emergency regulations adopted September 18, 1969.

Id. at Q 5-902(d).

The evidence indicates that a plat of the subdivision prepared by Grover-Welch Engineers
was filed in the City of Rutland’s land records and that one or more of the lots depicted thereon
were conveyed prior to the effective date of the emergency regulations adopted September 18,
1969. Thus, the evidence supports the conclusion that Petitioner’s subdivision is a pre-existing
subdivision exempt from Act 250 pursuant to 10 V.S.A. 5 6081(b).

b. Substantial Change

Even though Petitioner’s property is exempt from Act 250 as a pre-existing subdivision,
if there has been a substantial change to the pre-existing subdivision, Act 250 jurisdiction then
may apply to the subdivision. “Substantial Change” means any change in a development or
subdivision which may result in significant impacts with respect to any of the criteria specified in
10 V.S.A. 5 6086(a)(l) through (a)(lO). EBR 2 (G). The change need not result in actual
impact, potential significant impact is sufficient to constitute a change. In re Barlow, 160 Vt.
513, 521-523 (1993).

The substantial change analysis involves a two part test. First, the Board must determine
whether a cognizable change has occurred or is proposed. Second, if cognizable change has
occurred or is proposed, the Board must decide whether the change has the potential for
significant impact on one or more of the Act 250 criteria. Re: Robert and Barbara Barlow,
Declaratory Ruling #234, Findings of Fact, Conclusions of Law and Order at 10 (May 20, 1991),
affd. In re Barlow, 160 Vt. 5 13.
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To determine whether a cognizable change has occurred or is proposed, it is necessary to
first define the base to which the comparison will be made to determine whether change has or
may occur. In this case, the base is the pre-existing subdivision. The evidence indicates that the
pre-existing subdivision consisted of a number of blocks divided into small sized lots as
portrayed on the plot plan. There is no indication that the lots were created for any purpose other
than to accommodate the sale or definition of the tract in lot units. The subdivision is not defined
as a residential subdivision and there is no indication cn the plot plan that it was intended solely
for individual residential lots.

While the evidence shows that the zoning plan designates the area of the subdivision as
residential, the plot plan was filed in 1947, before the adoption of the Rutland  City’s zoning plan
in January 1948. Presumably the tract was divided into many small lots to accommodate the
potential for sale of residential lots. The evidence also shows pre -1970 sales of lots to
purchasers who bought individual lots and to purchasers who bought lots in groups. Some of the
lots were subsequently used for single family residenti,al  lots and some were combined to
accommodate a park, medical professional buildings, and a community care home.

There is no evidence of Petitioner changing the lot lines. The land that is the subject of
the current transaction, according to the Purchase Agreement, shall be described in the warranty
deed by reference to the lots as originally described in the 1947 subdivision plat  of record in
Rutland  City Land Records, and later identified in the Tinker Plan. The Board in construing
such documents, looks first at the language of the instrument because it presumably declares the
intent of the parties. Re: Nelson Lvford,  Declaratory Ruling #341,  Findings of Fact, Conclusions
of Law. and Order at 20 (Dec. 24, 1997) citing Okemo Mountain. Inc. v. Town of Ludlow, 164
Vt. 447,45 1 (1995) citine  Withinnton  v. Derrick, 153 ‘Jt. 598,603 (1990).

The sale of the lots without alteration as to their definition should not be considered a
change. See Gemhtmn and Joelle  m, Declaratory Ruling #309, Findings of Fact,
Conclusions of Law, and Order at 8 (Feb. 29, 1996) (concluding that a project was not a material
change to a base permit because only lot lines were shcwn  in the base permit plans and the
project was not an alteration to the lots as authorized in the base permit). Accordingly, the sale
of the 26 lots as originally defined in the 1947 plat doe:; not constitute a cognizable change to the
subdivision.

One might conclude that there was a substantial change based upon the change that will
result from GMDG’s construction of the residential housing project. However, this may not be
the appropriate focus in determining whether Act 250 jurisdiction attaches to the remaining
undeveloped lots, as GMDG’s construction of the residential housing project will occur only
after the transfer of the property is completed.



Jesse T. Billings Residuary Trust
Findings of Fact, Conclusions of Law and Order
Declaratory Ruling # 355
Page 15

If the Board were to focus its inquiry on GMDG’s project, it might appropriately
conclude that GMDG’s project constitutes a change to the pre-existing subdivision provided the
evidence supported that conclusion. Then the inquiry would focus on whether the change was
substantial. However, even a determination of a substantial change to the pre-existing
subdivision which subjects the project to jurisdiction does not necessarily extend Act 250
jurisdiction over the remaining undeveloped lots of the pre-existing subdivision absent more
evidence linking ownership or control over the project and the remaining property or a showing
that the project is part of a master plan or larger undertaking on the contiguous property.

This distinction is illustrated in Re: Hanlev Lane Construction Co. Inc., Declaratory
Ruling #3 13, Findings of Fact, Conclusions of Law, and Order (June 6, 1996). This case is
noteworthy for its similarities as well as its differences. In F&Q&, the Board concluded that
there was Act 250 jurisdiction over a project that consisted of the construction of nine two-
bedroom units in three buildings on two lots of a pre-existing subdivision because it constituted a ~
substantial change to the pre-existing subdivision. There was a cognizable change to the
subdivision because the proposal was a multi-unit residential project as opposed to the single
family residences that constituted the vast majority of the structures in the development, it
involved the conversion of 2 acres of open space into a residential project, and the proposal
crossed existing lot lines. The Board continued to the second step of the analysis and concluded
that the project presented potential impacts to three of the Act 250 Criteria. While the Board did
go on to find jurisdiction over the undeveloped lots of the subdivision, it did so on the basis of a
separate and distinct analysis relying on facts not present in this case.

In w, the evidence demonstrated that the project was part of a larger undertaking, a
part of a multi-phase or master plan project. The Board went on to consider whether the larger
undertaking was subject to Act 250 jurisdiction. Relying on the “involved land” definition in
EBR 2 (F) which states that if a project is part of a larger undertaking, all land involved in the
entire project shall be included for purposes of determining jurisdiction, the Board concluded that
the project was part of a master plan and that the master plan proposed cognizable changes that
presented potential impacts to Act 250 criteria, and accordingly, the entire subdivision was
subject to Act 250 jurisdiction.

m demonstrates the proposition that Act 250 jurisdiction based on a substantial
change occasioned by a project may not necessarily be applicable to the remaining subdivision
unless there is more evidence connecting the project to a larger undertaking in the subdivision.
There is no such evidence presented in this case. In fact all the lots of the pre-existing
subdivision are on the market to be sold and used as determined by the future buyer(s).

/
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C. Jurisdiction over Petitioner’s retained lots when sale of 26 lots occurs before Act
250 application

Petitioner specifically requested that the Board consider this issue for the likely purpose
of determining how to proceed with the land transaction in the event the Board concludes that
there is jurisdiction over the remaining contiguous lots due to the purchase and sale relationship.
As discussed above in sub-issue B. 3, the sale of 26 lots of the pre-existing subdivision, in and of
itself, does not constitute a substantial change to the subdivision thereby triggering Act 250
jurisdiction over the unconveyed remaining lots of the subdivision.

Similarly, the purchaser’s commencement of cclnstruction,  subsequent to the completion
of the purchase and sale of the 26 lots, absent additional  evidence linking the properties or the
parties to the sale, does not form a basis on which to assert Act 250 jurisdiction over the
remaining retained lots of the pre-existing subdivision. Petitioner is simply selling several lots to
a purchaser, and as Petitioner has no control over the subsequent acts of the purchaser, it should
not be subjected to jurisdiction on the basis of that conduct.

V. Order

Petitioner’s sale of 26 lots from its pre-existing subdivision to the Green Mountain
Development Group in an arm’s length transaction doe 5 not subject Petitioner’s remaining
contiguous lots to Act 250 jurisdiction.

Dated at Montpelier, Vermont, this &day of July, 1998.

ENVIRONMENTAL BOARD

Art Gibb
George Holland
Samuel Llmayd
Rebecca M. Nawrath


