
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $5 6001-6092

Re: EGZ Associates
Declaratory Ruling #354

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to whether the construction of a breezeway connecting the
front and back of an existing inn and restaurant building (“Project”) constitutes develop-
ment which requires a permit pursuant to 10 V.S.A. $5 6001-6092 (“Act 250”). As is
explained below, the Environmental Board (“Board”) concludes that the Project is not a
substantial change to a pre-existing development and, therefore, does not require an Act
250 Permit.

I. BACKGROUND

On January 12, 1998, the Assistant District 2 Coordinator issued a project review
sheet concluding that the Project required an Act 250 permit (“Opinion”).

On January 21, 1998, EGZ Associates (“Petitioner”) filed a petition for a
declaratory ruling (“Petition”), appealing from the Opinion.

On February 13, 1998, Marcy Harding, Chair ofthe  Environmental BOX&
appointed herself as administrative hearing officer pursuant to 10 V.S.A. 5 6027(g)  and
Environmental Board Rule (“EBR”)  41. On that same date, the administrative hearing
officer issued an Act 250 Notice of Petition for Declaratory Ruling (“Notice”) and issued
a Proposed Decision. The Notice provided that any party orinterested person could file a
request for an evidentiary hearing or request oral argument with respect to the Proposed
Decision on or before March 4, 1998.

On February 27, 1998, the Newfane Planning Commission (“Planning
Commission”), a statutory party, filed a written objection to the Proposed Decision and
requested an evidentiary hearing. The Planning Commission alleged that the Petitioner
had submitted different and conflicting development plans for local zoning review.
including plans for the development of an adjacent property for a golf driving range and
additional parking.

An Act 250 Notice of Petition for Declaratory Ruling and Prehearing Conference
was issued on March 20, 1998.

A Prehearing Conference was held in Montpelier, Vermont, on April 7, 1998.
Persons entering timely appearances and participating in the Prehearing Conference were
Timothy J. O’Connor, Jr.. Esq., for the Petitioner. and John E. Pyatak, Esq.. for the
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Planning Commission. They requested a 45-day cant nuance to allow time for the
Planning Commission to review and take action on the Petitioner’s development plans

A Preheating Conference Report and Order was issued on April 15, 1998. which
is incorporated by reference herein. The parties were granted a continuance until June I.
1998. They also were instructed that if the scope of tF,e Project was more extensive than
that described in the Opinion, the appropriate course cf action would be for this matter to
be returned to the jurisdiction of the District Commission for the issuance of an additional
project review sheet or jurisdictional opinion by the District 2 Coordinator.

On May 26, 1998, the Chair issued a memorandum asking the parties to apprise
her as to the status of this matter. On June 1. 1998, tFe Planning Commission filed with
the Chair a status report, indicating that the Petitioner’s development was still under local
zoning review.

On June 5. 1998, the Chair issued a Continuance Order, granting the parties’
request that this matter be continued to July 15, 1998.

On July 16, 1998, the Planning Commission filed a notice of withdrawal and a
copy of the Planning Commission’s findings of fact ard conclusions of law related to
various local applications for site plan review of the Petitioner‘s development activities.
This document was unexecuted. However, counsel for, the Planning Commission
represented that it was issued by the Commission on July 15, 1998.

On August 3, 1998, the Chair, as administrative  hearing officer, issued a Revised
Proposed Decision. The parties were provided until August 18, 1998. to tile any written
objections or requests for oral argument to this decision.  EBR 41(D).

No objections or requests for oral argument were filed by the parties.

On August 19, 1998, the Board considered the Idministrative  hearing officer’s
Revised Proposed Decision in deliberative session. On that date, it declared the record
complete and adjourned. This Petition is now ready for decision.

I. ISSUE

Whether the Project requires an Act 250 permit as a substantial change to a prc-
existing development pursuant to 10 V.S.A. 4 6081(b)  and EBR 2(A)(5) and 2(G).
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III. EVIDENCE BEFORE THE BOARD

The following documents are on file with the Board: the Petition; a letter dated
January 9, 1998 from attorney Timothy O’Connor to the Assistant District 2 Coordinator
with attached site plan and photographs; and the Opinion. Also on tile is a document.
filed by the Planning Commission, purporting to be its findings of fact and conclusions of
law with respect to site plan review of several applications tiled by the Petitioner. This
latter document is unsigned and undated.

Under 3 V.S.A. Q 810(4) of the Administrative Procedure Act (“APA”), notice
may be taken ofjudicially cognizable facts in contested cases. This declaratory ruling is
a contested cases under the APA. & 10 V.S.A. § 6007(c) and 3 V.S.A. S 801(b)(2).
Under 5 810(l)  of the APA, “[t]he  rules of evidence as applied in civil cases shall be
followed” in contested cases. Under the Vermont Rules of Evidence. “[a] judicially
noticed fact must be one not subject to reasonable dispute in that it is (2) capable of
accurate and ready determination by resort to sources whose accuracy cannot reasonably
be questioned.” V.R.E. 201(b); & Inre Handy, 144 Vt. 610,613 (1984). The Board
may take official notice of a judicially cognizable fact whether requested or not, and may
do so at any stage of the proceeding. & V.R.E. 201(c) and (f). Under 3 V.S.A. 5
809(g), the Board may make findings of fact based on matters officially noticed.
Accordingly, with the exception of the Planning Commission’s findings of fact and
conclusions of law which are unexecuted, official notice is hereby taken of the
aforementioned documents which are on file with the Board.

IV

1.

2.

3.

FINDINGS OF FACT

Petitioner owns an inn and restaurant located on a 2 acre tract of land in Newfane.
Vermont (“Inn”). The construction of the Inn occurred prior to June 1, 1970. The
Town of Newfane has not adopted permanent zoning and subdivision bylaws.

The Inn has six bedrooms, and the restaurant and lounge has seating capacity for
125 people. The restaurant is located at the back of the Inn and is currently
connected to the rest of the Inn by a kitchen storage area.

The Project consists of the addition of a one story. 12-foot  by 37-foot breezeway
connecting the two portions of the Inn. A new crawl space will be built under the
breezeway to accommodate heating ducts connecting the front and rear sections ot
the Inn. As part of the breezeway’s construction. there will be alterations to the
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southern facade of the Inn including removing an external staircase which now
provides entry to the second floor. and changing the dormer to which the staircase
is now attached. There will not be any other exterior changes. There will be
some renovations to the Inn’s interior.

4. The Project will not result in any changes to the Inn’s sleeping and eating
occupancy capacity.

V. CONCLUSIONS OF LAW

A. Pre-Existinrr Develooment

Act 250 requires that a land use permit be obtained prior to commencing construc-
tion on a development. 10 V.S.A. 5 6081(a). “Development” is defined, in part, as a
commercial project located on a tract of land of more than one or ten acres, depending on
whether the town has permanent zoning and subdivision bylaws. 10 V.S.A. Q 6001(3).
Because the Town ofNewfane has not adopted both permanent zoning and subdivisic
bylaws, the jurisdictional threshold for development is a commercial project located on a
tract of land of more than one acre. ‘The Project is commercial and involves a two-acre
tract of land.

Board Rule 2(A)(5) provides in relevant part that a project is a development if it
consists of “[a]ny  construction of improvements which will be a substantial change of a
pre-existing development .‘I The Project involves the construction of improvements.

Board Rule 2(O)  states:

“Pre-existing development” shall mean any development in existence on June 1
1970, and any development which was commenced before June 1, 1970 and
completed by March 1. 197 I.

Based on the findings of fact made herein, the Inn constitutes a pre-existing
development which, if built today, would require an Act 250 permit.

B. Substantial Change

Under 10 V.S.A. Q 6081(b) and Board Rule 2(G). a substantial change to a pre-
existing development is any change in a development which may result in a significant
impact with respect to any of the ten Act 250 criteria.
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The Board uses a two-step  process to determine when a substantial change has
occurred or is proposed.

First, there must be a cognizable change to the project

Second, the change must have the potential for significant impacts under one or
more of the ten Act 250 criteria. The Board’s test has been upheld by the Vermont
Supreme Court. See In re Barlow, 160 Vt. 513 (1993); In re Manosh Corp., 147 Vt. 367,
369 (1986); In, 145 Vt. 355,360-61  (1985).

In making its de novo review, the Board is limited to consideration of the
applicability of any statutory provision or of any rule or order of the Board over the
project described in the jurisdictional opinion or project review sheet issued by a district
coordinator. Re: Nelson Lvford, Declaratory Ruling #341,  Findings of Fact. Conclusions
of Law, and Order at 18 (Dec. 24, 1997).

1. Cognizable Change

In prior rulings, the Board has held “cognizable change” to mean a physical
change. See R-y, Declaratory Ruling #3 18 (Sept. 27, 1996) (replace-
ment of fence, cleaning and reseeding of a grass drainage swale,  placement of a 9-by-20
foot gravel strip, and placement of a mesh to stabilize an embankment); Re: Villaee  of
Ludlow, Declaratory Ruling #212 (Jan. 30. 1990) (addition of a comminutor and channel
for headworks and chlorine tank to a municipal sewage plant was a cognizable change);
Re: LW Havnes.  Inc., Declaratory Ruling #192 (Oct. 7, 1987) (installation of new
equipment and widening of an access road accompanying the expansion of a gravel pit
operation was a cognizable change).

Based on the findings of fact, the Project is a cognizable change to the Inn. Thus,
the Project satisfies the first prong of the substantial change analysis.

2. Potential for Significant Impacts

Cognizable physical changes which do not have the potential for significant
impacts under the Act 250 criteria are not substantial changes and, thus, do not trigger
Act 250 jurisdiction. See pe: Dale E. Percv.  Inc., Declaratory Ruling #251 (March 26,
1992) (holding that routine expansion of a gravel pit constituted a cognizable change, but
had no potential for significant impacts); Re: Kellv Green Recycling Facility, Declaratory
Ruling #293 (Aug. 24. 1994) (holding that truck traffic associated with the collection,
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consolidation and transport of household hazardous waste did not have the potential for
significant impact).

Because the Project will result in no changes to occupancy capacity, there is no
reason to anticipate an escalation of traffic or an increased burden on environmental or
administrative resources. Further. the proposed modifications are likely to lead to
aesthetic improvements. The Board therefore concludes that the Project does not
constitute a substantial change to a pre-existing development. Accordingly, the Project
does not require an Act 250 permit.

C. Limited Scooe of Review

While the Board has determined that the Project as represented by Petitioner does
not have the potential for significant impacts under any of the Act 250 criteria, any
further alterations having such a potential including, but not limited to, increased capacity
at the Inn, may compel a contrary conclusion. triggering the need for an Act 250 permit.

Furthermore, the Board cautions the Petitioner t rat the Board has limited its
review to the Project described in the Opinion and Petition. If, as the Planning Commis-
sion has alleged, the scope of the Petitioner’s development involves adjacent land. other
commercial activities, and additional parking, an Act 25’0  permit may be required for
these changes.

The Board cannot order, as part of this declaratory ruling proceeding, that an Act
250 permit be obtained for development activities that are not within the scope of the
Project described in the Opinion. Re: Nelson Lvford at 18. In this Petition, the Project
under review is limited to the construction of a breezeway connecting the front and back
of an existing inn and restaurant building. Therefore. the Board can only consider
whether Act 250 jurisdiction attaches to the construction of this improvement.

While the Board cannot order as part of this declaratory ruling that an Act 2.50
permit must be obtained for other commercial improvements that may be contemplated
by the Petitioner with respect to this or an adjoining pro.lerty.  the Board notes that under
EBR 3(C)(3), a district coordinator may reconsider, or accept a request for reconsider-
tion of, a jurisdictional opinion at any time upon an adequate showing of a failure to
disclose material facts or fraud. Thus, the absence of any order in this decision with
regard to development activities that have been alleged by the Planning Commission
does not mean that the Petitioner’s other commercial imorovements  will forever evade an
order ofjurisdiction by the District Coordinator and, if necessary. this Board. Rather. it
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means that such an order must come about pursuant to EBR 3(C)(3), initiated by the
District Coordinator or by a request from the Planning Commission or other person
qualifying for party status or who may be affected by the outcome of such an opinion.
Re: Nelson Lvford at 19.

VI. ORDER

The Project does not require an Act 250 permit since it is not a substantial change
to a pre-existing development pursuant to 10 V.S.A. 5 6081(b) and EBR 2(A)(5) and
2(G).

Dated at Montpelier, Vermont, this 20th  day of August, 1998.

ENVIRONMENTAL BOARD

Arthur Gibb
George Holland
Sam Lloyd
Rebecca Nawrath
Greg Rainville


