
Re:

I.

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $3 6001-6092

PREHEARING CONFERENCE REPORT AND ORDER

John Judge, Jr., d/b/a R.O.V. Technologies
Declaratory Ruling Request #353

BACKGROUND

On February 16, 1994, the District #2 Environmental Commission issued Land
Use Permit #2WO966  (“Permit”) to John Judge, Jr., d/b/a R.O.V. Technologies, Inc
(“Petitioner”). The Permit authorizes the renovation of an existing barn for commercial
use (“Original Project”). The Permit applies to, and the Original Project’s involved land
is, the land identified in Book 61, Pages 501-503 of the land records of Vernon, Vermont
(” 15 Acre Tract”).

On December 15, 1997, the District #2 Assistant Coordinator issued Jurisdictional
Opinion #2- 110 (“Opinion”) to the Petitioner. The Opinion pertains to certain
improvements to be done to the Original Project on the 15 Acre Tract (“Improvemenfs”).
Subsequent to the issuance of the Permit, the Petitioner acquired a 56.52 acre tract of land
(“56 Acre Tract”) which is adjacent to the 15 Acre Tract. The Opinion concludes that the
Improvements require an Act 250 permit, and that the Improvements’ involved land
under Environmental Board Rule (“EBR”)  2(F)( 1) is both the 15 Acre Tract and the 56
Acre Tract, which shall be collectively referred to as the “Petitioner’s Land.”

On January 12, 1998, the Petitioner appealed from the Opinion and petitioned for
a declaratory ruling with respect to what constitutes the Improvements’ involved land
under EBR 2(F)(  1) (“Petition”).

On Friday, March 6, 1998, the Chair of the Environmental Board, Marcy Harding,
convened a prehearing conference in this proceeding with solely the Petitioner
participating. There were no requests for party status. The Board’s members were
identified to the Petitioner for purposes of identifying any conflicts. No conflicts were
raised.

II. OFFICIAL NOTICE

Under 3 V.S.A. $ 8 1 O(4) of the APA,  notice may be taken of judicially cognizable
facts in contested cases. Under 9 810(l) of the APA,  “[t]he rules of evidence as applied
in civil cases . . . shall be followed” in contested cases. Under the Vermont Rules of
Evidence, “[a] judicially noticed fact must be one not subject to reasonable dispute in that
itis.. , (2) capable of accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned.” V.R.E. 201(b); See In re Handy, 144 Vt.
6 10,6 13 (1984). The Board may take official notice of a judicially cognizable fact
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whether requested or not, and may do so at any stage of the proceeding. See V.R.E.
201(c) and (t). A party is entitled upon timely request to an opportunity to be heard as to
the propriety of taking judicial notice and the tenor of the matter noticed. See V.R.E.
201(e). Under 5 809(g) of the APA, the Board may make findings of fact based on
matters officially noticed. Official notice will be taken of the Permit, including the
application, plans, and exhibits relative to the Permit.

III. PRELIMINARY RULING

A. Improvements’ Involved Land

There is no dispute that the Improvements require an Act 250 permit as a material
change to the Permit and Original Project. Rather, the only issue is what is the
Improvements’ involved land under EBR 2(F)(  1). The Petitioner contends that the
Improvements’ involved land is solely that which will be used on the 15 Acre Tract and
not the entire 15 Acre Tract, and that the 56 Acre Tract is not involved land in any
respect.

Under EBR 2(F)(l), “involved land” includes the “entire tract or tracts of land
upon which the construction of improvements for commercial or industrial purposes
occurs.” In 1985, the Legislature ratified the Board’s rules, including EBR 2(F)(l), such
that they have the same effect as any law passed by the Legislature in the first instance.
The ratified Board rules have “effectively become part of the Act 250 legislative scheme
codified at chapter 15 1 of Title 10.” Inre Barlow, 160 Vt. 513, 521 (1993); In
Spencer, 152 Vt. 330,336 (1989).

The Board has construed a “tract of land” as used in EBR 2(F)( 1) for jurisdictional
purposes to include all contiguous land in common ownership, regardless of the
functional relationship between the tracts. The Vermont Supreme Court has twice upheld
the Board’s interpretation. In re Stokes Communication Cornoration, 164 Vt. 30,36
(1995); In re Gerald Costello Garage, 158 Vt. 655,656 (1992).

In Stokes, the Court upheld the Board’s conclusion that the involved land of a
broadcast tower was an entire 93.5 acre tract of land even though the broadcast tower was
constructed on 1 acre within the 93.5 acre tract, and the broadcast tower owner leased the
1 acre from the 93.5 acre tract’s owner. In Costello, the Court upheld the Board’s
conclusion that two contiguous tracts of land constituted a project’s involved land even
though the project was constructed and operated solely on one of the two tracts.

By applying EBR 2(F)(l) and the Stokes and Costello decisions to the facts in this
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case, it appears that, at a minimum, the Improvements’ involved land is the entire 15 Acre
Tract, and not just the portion of the 15 Acre Tact which is to be used for the
Improvements. This is consistent with the fact that the Original Project’s involved land is
the entire 15 Acre Tract, and not just the portion of the 15 Acre Tract which it makes use
of.

In addition to the 15 Acre Tract, EBR 2(F)(  1) and the Stokes and Costello
decisions could also be applied such that the Improvements’ involved land constitutes the
Petitioner’s Land. This is true even though the Improvements will solely take place on
the 15 Acre Tract. Jurisdiction could extend to the Petitioner’s Land simply because the
15 Acre Tract and the 56 Acre Tract are contiguous since there is no requirement that
there be a functional relationship between the two tracts. However, in a prior case where
a second, adjacent tract was acquired after the issuance of an Act 250 permit for the
original tract, the Board declined to assert jurisdiction over the second, after-acquired
parcel based on the circumstances of that case. Re: Okemo Realty. Inc., #900033-2-EB,
Findings of Fact, Conclusions of Law, and Order at 8 (May 2, 1996). Therefore, while
the 15 Acre Tract definitely constitutes the Improvements’ involved land, it is also
possible that the Improvements’ involved land does not extend to the 56 Acre Tract.

Accordingly, after a consideration of the facts in this case and the Stokes,
Costello, and Okemo decisions, it is my preliminary ruling that the Improvements’
involved land is solely the 15 Acre Tract, and not all of the Petitioner’s Land.

B. Scope of Act 250 review over activities on the 15 Acre Tract

The Petitioner also contends that the Improvements’ involved land is just that
portion of the 15 Acre Tract which is to be used by the Improvements. The Petitioner’s
contention is related to the fact that, in addition to the Original Project and the
Improvements, the Petitioner has built his personal residence on the 15 Acre Tract.
While the entire 15 Acre Tract is already subject to Act 250 jurisdiction by virtue of the
Permit, this does not mean that activities unrelated to the Original Project are subject to
Act 250 review and regulation. This point was made by the Board in Re: Charles and
Barbara Bickford, Land Use Permit #5 W 1186-EB,  Findings of Fact, Conclusions of Law,
and Order at 27 (May 22, 1995).

In Bickford, the land owner triggered Act 250 jurisdiction over his entire 192 acre
tract of land due to his operation of a quarry on 26 acres of the 192 acre tract. The Board
rejected the land owner’s request that only the 26 acres used for the quarry be subject to
Act 250 jurisdiction as the involved land. Moreover, the quarry owner could not
subdivide out the 26 acres from Act 250 jurisdiction. Rather, once jurisdiction is taken
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over a tract, subsequent events cannot divest jurisdiction. In re Wildcat Construction Co.,
Inc., 160 Vt. 63 1, 632 (1993). Nevertheless, the Board understood the quarry owner’s
concern that each and every new activity on the 192 acre tract would require an Act 250
permit, even those activities unrelated to the quarry such as his farming operation. The
Board pointed out that, while the 192 acre tract was subject to jurisdiction, only those
changes to the quarry which were a substantial or material change required a permit
amendment under EBR 34. The Board also stated that if the quarry owner was ever in
doubt as to whether a particular change required a permit amendment, then he could
request a jurisdictional opinion pursuant to 10 V.S.A. 0 6007(c) and EBR 3(C).

Applying Bickford,  it is clear that, for example, an expansion to the Petitioner’s
house for personal use would not require an Act 250 permit. In contrast, any further
expansion to the Original Project or the Improvements anywhere on the Petitioner’s Land
would require an Act 250 permit, as would the construction of a commercial building like
a restaurant or a store anywhere on the Petitioner’s Land.

Accordingly, based on my review of the facts and law, it is my preliminary ruling
that all of the 15 Acre Tract constitutes the Improvements’ involved land, and not just the
portion of the 15 Acre Tract which is to be used for the Improvements. However, Act
250 jurisdiction does not extend to any activity on the Petitioner’s Land that is unrelated
to the Original Project and the Improvements, provided the activity itself is not otherwise
subject to Act 250 jurisdiction.

IV. EFFECT OF PRELIMINARY RULINGS

A. No Objection to the Two Preliminary Rulings

If no objection is filed to the two preliminary rulings on or before Monday, April
6,1998,  then they shall be final and binding upon all interested parties, including the
Petitioner, and the Petition shall be dismissed without any further proceedings.

B. Objection filed to the Two Preliminary Rulings

Pursuant to EBR 16(B), the two preliminary rulings made herein may be objected
to by any interested party, in which case the rulings shall be reviewed and the matter
resolved by the Environmental Board as provided herein.

If an objection is filed, then the two preliminary rulings made herein shall be void,
and this Petition shall proceed to an evident&y  hearing before a panel of the Board
pursuant to 10 V.S.A. $6027(g)  and EBR 41 on a date to be determined. The issue to be
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decided would be whether, pursuant to EBR 2(F)(l), the Improvements’ involved land is
the Petitioner’s Land, that is, both the 15 Acre and 56 Acre Tracts. The evidentiary
hearing would be preceded by a hearing panel site visit of the Original Project and
Improvements, and the Petitioner’s Land. The hearing panel would not be bound by
either of the two preliminary rulings made herein.

V. ORDER

1. Official notice is taken of Land Use Permit #2WO966,  including the
application, plans, and exhibits relative to such permit.

2. The Improvements require an Act 250 permit as a material change to Land
Use Permit #2WO966  and the Original Project.

3. The Improvements’ involved land is solely the 15 Acre Tract, and not all
of the Petitioner’s Land.

4. All of the 15 Acre Tract constitutes the Improvements’ involved land, and
not just the portion of the 15 Acre Tract which is to be used for the Improvements. Act
250 jurisdiction does not extend to any activity on the Petitioner’s Land that is unrelated
to the Original Project and the Improvements, provided the activity itself is not otherwise
subject to Act 250 jurisdiction.

5. If no objection is filed to the preliminary rulings made in paragraphs #3
and #4 on or before Monday, April 6,1998, then they shall be final and binding upon all
interested parties, including the Petitioner, and the Petition shall be dismissed without any
further proceedings.

6. If an objection is filed to the preliminary rulings made in paragraphs #3
and #4 on or before Monday, April 6,1998, then the two preliminary rulings made
herein shall be void, and this Petition shall proceed to an evidentiary hearing before a
panel of the Board pursuant to 10 V.S.A. 0 6027(g) and EBR 41 on a date to be
determined. The issue to be decided would be whether, pursuant to EBR 2(F)(l), the
Improvements’ involved land is the Petitioner’s Land, that is, both the 15 Acre and 56
Acre Tracts. The evidentiary hearing would be preceded by a hearing panel site visit of
the Original Project and Improvements, and the Petitioner’s Land. The hearing panel
would not be bound by either of the two preliminary rulings made herein.

7. Pursuant to EBR 16, this Order will be binding on all parties who have
received notice of the prehearing conference, unless a written objection to the Order, in
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whole or part, is filed on or before Monday, April 6,1998,  or a showing of cause for, or
fairness requires, waiver of a requirement of this Order.

Dated at Montpelier, Vermont, this 20th day of March, 1998.

ENVIRONMENTAL BOARD

F:\USERS\DAVIDG\PHO\DR353,PHO


