
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

Re: Vermont Institute of Natural Science Declaratory Ruling #352

This decision pertains to a petition for declaratory ruling regarding construction and
land use associated with the Raptor  Center operated by the Vermont Institute of Natural Science
(“VINS”) off Church Hill Road, in Woodstock, Vermont. The facilities and land that VINS owns
are already subject to a Land Use Permit (“LUP”) and two permit amendments issued pursuant to
10 V.S.A. Chapter $6 6001-6092 (“Act 250”).

As explained below, the Environmental Board (“Board”) concludes that certain physical
changes and a change in use associated with the Raptor  Center constitute a material change in the
permitted Project and, accordingly, require a LUP amendment.

I. BACKGROUND AND SUMMARY OF PROCEEDINGS

On September 18, 1997, District #3 Coordinator Julia Schmitz  (“District Coordinator”)
issued Jurisdictional Opinion #3-66 (“Jurisdictional Opinion”), in which she concluded that a
change in use had taken place at VINS’ Woodstock facilities since the issuance of a permit for
the Raptor  Center (“LUP #3 W044 1”) to VINS on August 30, 1984, and that this change was a
material change requiring a LUP amendment pursuant to Environmental Board Rule (“EBR”)
34(A). The District Coordinator reviewed both LUP #3 W0441 and a subsequent amendment,
LUP #3 WO441-2,  related to a proposed addition to VINS’s  headquarters building (“barn”), and
concluded that a change in use in the VINS facilities had occurred since the issuance of the 1984
permit and that this change has significant impacts on certain findings and conclusions reached
by the District #3 Environmental Commission (“Commission”) affecting the values to be
protected under 10 V.S.A. $6086(a), While her Jurisdictional Opinion focused on the increase of
traffic to and from the VINS facilities (10 V.S.A. 5 6086(a)(5) (“Criterion 5”)), the District
Coordinator identified other Act 250 Criteria that might be affected by the substantial increase in
public visitation to the Raptor  Center. These were 10 V.S.A. 0 6086(a)(l)(B) (waste disposal)
and (2)-(3) (water supply) (“Criteria l(B), 2, and 3).

~’ VINS subsequently asked for reconsideration of the Jurisdictional Opinion, and on
November 4, 1997, the District Coordinator issued Jurisdictional Opinion #3-66 (Reconsider-
ation) (“Reconsideration Opinion”). In this opinion, the District Coordinator affirmed her
conclusion in the Jurisdictional Opinion, but clarified that, pursuant to EBR 34(C) and EBR
5 1 (B), the amendment application required to be filed by VINS need only address impacts

, under Criteria 1,2,3 and 5.

1 On December 1, 1997, VINS, represented by Seth B. Bongartz, Esq., appealed the
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Jurisdictional Opinion and Reconsideration Opinion and riled a petition for declaratory ruling
(“Petition”), arguing that the District Coordinator erred in concluding that a material change had
occurred with respect to its Project and that such change required an amendment to LUP
#3 W0441. The central issue raised by VINS’s  Petition was whether an increase in traffic
associated with the VlNS’s  Raptor  Center requires a permit amendment.

On January 8, 1998, a Party Status Petition was filed by Lee Kowalski, Donald Gilbert,
Neil Drevitson, Imants Vitols, and William Boardman, all persons residing on Church Hill Road
in Woodstock, Vermont (collectively “Neighbors), represented by C. Daniel Hershenson, Esq.
This filing was supplemented on January 16, 1998. The Neighbors jointly requested party status
with respect to Criteria l(B) (waste disposal), 2 and 3 (water supply), 4 (erosion), 5 (traffic), 8
(aesthetics), 9(H) (costs of scattered development), 9(K) (development affecting public
investments), and 10 (local and regional plans).

On January 9, 1998, Board Chair Marcy Harding convened a prehearing conference in
Montpelier, Vermont, and on January 16, 1998, she issued a Prehearing Conference Report and
Order (“Prehearing Order”), which is herein incorporated by reference. VINS and the Neighbors
were the only persons entering timely appearances and participating in the prehearing confer-
ence. VINS was granted party status as of right, pursuant to EBR 14(A)(l). Prehearing Order at
5, IX. Item 1.

At the prehearing conference, the Neighbors asserted that the material and possibly
substantial changes related to the increase in public visits to the VINS Woodstock facilities
involved not just the Project area designated in the 1984 application but extended to the
construction of improvements and uses on other portions of the VINS Tract, and therefore any
permit amendment would have to address all relevant Act 250 criteria. Party Status Petition;
Prehearing Order at 4. The Chair asked the Neighbors to supplement their jointly filed Party
Status Petition to clarify each individual’s interest in the proceeding. VINS did not object to the
grant of party status to any of the Neighbors, however, it objected to the expansion of the scope
of the proceeding to include consideration of impacts not addressed in the Jurisdictional Opinion
and Reconsideration Opinion and asked for an opportunity to respond to the Party Status Petition
as supplemented. Prehearing Order at 3-4 (Jan. 16, 1998). Accordingly, on January 22, 1998,
VINS filed a Response to the Prehearing Order requesting that the Board limit the scope of the
issues in this appeal and deny party status to two of the Neighbors with respect to several criteria.
On January 30, 1998, the Neighbors filed a Reply toVINS’s  Response to the Prehearing Order.

On January 30, 1998, the Chair issued a Supplemental Prehearing Order and Chair’s
Preliminary Ruling on Party Status. A Notice of Oral Argument before the Board regarding
preliminary issues was issued on this same date.
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On February 4,1998, VINS filed a Reply to the Neighbors’ Response and the
Supplemental Prehearing Order. On February 10, 1998, VINS filed a Memorandum of Law in
support of its request that the Board narrow the issues on appeal.

On February 10,1998, the Board convened and heard oral argument in Stowe, Vermont
with respect to the pending preliminary issues. On February 25, 1998, the Board issued an
Order, incorporated herein by reference, in which it clarified with respect to each Neighbor those
criteria on which they were entitled to present evidence’ and also the scope of the issue on
appeal.

On March 12, 1998, VINS, on behalf of the parties, filed with the Board a request that it
continue this case in order to allow the parties time to negotiate a settlement of the matter. VINS
enclosed a Stipulation signed by the parties. In response, on March 17, 1998, the Chair issued a
40-day Continuance Order with revised filing schedule.

On April 20, 1998, VINS and the Neighbors filed their prefiled direct testimony and
exhibits. On this same date, VINS, on behalf of the parties, asked the Board to amend the filing
schedule to allow further negotiations. On April 21, 1998, the Chair issued a Revised
Scheduling Order.

On May 11, 1998, VINS, on behalf of the parties, filed a request that the deadline for
prefiled rebuttal testimony and exhibits be extended to May 18, 1998. On May 12, 1998, the
Chair issued a Revised Scheduling Order. On May 18, 1998, VINS and the Neighbors filed their
prefiled rebuttal testimony and exhibits.

On May 21, 1998, VINS, on behalf of the parties, requested that the hearing date be
moved from June 3 to September 16, 1998, and that the deadline for tiling objections to prefiled
testimony be extended. On May 22, 1998, the Chair granted the parties’ request and issued a
Continuance and Revised Scheduling Order.

On August 27, 1998, VINS filed its Objections to the Neighbors’ prefiled testimony and
exhibits, a Memorandum of Law, and Proposed Findings of Fact and Order. VINS also filed a

1 The following Neighbors were granted party status of right, pursuant to EBR
14(A)(5): Donald Gilbert, Criteria l(B), 2,3, 5, 8,9(K) and 10; and Imants Vitals,
Criteria l(B), 5, 8,9(K) and 10

The following Neighbors were granted party status by permission, pursuant to
EBR 14(B)(l): Lee Kowalski, Neil Drevitson, and William Boardman, all as to Criteria
5,9(K), and 10.
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letter explaining the Raptor  Center’s current daily tour prognun2  On this same date, the
Neighbors filed their Objections to VINS’s  prefiled testimony and exhibits and their Proposed
Findings of Fact and Conclusions of Law.

On September 1, 1998, a Notice of Second Prehearing Conference and Notice of Public
Hearing was issued.

On September 11, 1998, the Neighbors filed a Motion to Amend Findings of Fact and
Conclusions of Law and an accompanying Request that the Board Take Notice of Judicially
Cognizable Facts, specifically, certain Agency of Natural Resources (“AN,‘)  rules and a
guidance document (“Request for Official Notice”).

On September 14, 1998, the Chair convened a Second Prehearing Conference in
Montpelier, Vermont. On September 25, 1998, she issued a Second Prehearing Conference
Report and Order (“Second Prehearing Order”) and Chair’s Evidentiary Rulings. Additionally,
on this date, a Notice of Cancellation and Rescheduled Public Hearing and Site Visit was issued.

On October 8, 1998, VINS filed a Request for Oral Argument with respect to the
Neighbors’ Request for Official Notice.

On October 15, 1998, the Neighbors filed a letter with the Board indicating that they and
VINS had entered into a Stipulation settling the Petition and other land use disputes, contingent
upon approval by the Town of Woodstock Selectboard. On that same date, VINS filed a Motion
to Dismiss with the Board, based on the parties agreement.

On October 16, 1998, the Chair issued a Continuance Order canceling the hearing
scheduled for October 20, 1998, and setting forth additional instructions for tiling of a final
Stipulation. A Notice of Cancellation of Public Hearing and Site Visit also was issued on
October 16, 1998.

On November 6, 1998, the Chair issued a memorandum to the parties requesting a status
update regarding finalization of the Stipulation. On November 16, 1998, VINS filed a letter with
the Board in which it advised the Board that the Stipulation had not been finalized and asking the
Board to continue this matter until November 23, 1998. On November 19, 1998, the Chair
issued a Continuance Order granting the requested extension. On November 23, 1998, VINS
filed a letter with the Board, representing that negotiations had been discontinued.

2 This filing was not authorized by the Prehearing Order and was therefore not
accepted into the record of this case.
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On November 24, 1998, the Chair issued a memorandum scheduling a teleconference
with the parties in order to reschedule a hearing date. The teleconference was held on November
25, 1998. On November 30, 1998, a Notice of Rescheduled Public Hearing and Site Visit was
issued.

On December 8,1998,  the Board convened a hearing on the Petition in Woodstock,
Vermont, at which VINS and the Neighbors presented evidence and argument. The Board also
conducted a site visit of the Project.

At the conclusion of the hearing, the Board recessed this Petition and provided the parties
an opportunity to supplement their proposed Findings of Fact and Conclusions of Law. On
December 14, 1998, VINS and the Neighbors each filed Proposed Supplemental Findings of Fact
and Conclusions of Law.

The Board deliberated with respect to this matter on December 8 and 23, 1998, and on
January 27 and February 10, 1999. On February 10, 1999, it declared the record complete and
adjourned the hearing. This matter is now ready for decision. To the extent that any proposed
finding of fact and conclusions of law are included below, they are granted; otherwise, they have
been considered and are denied. See Secretarv.  Agency of Natural Resources v. Upper Valley
Regional Landfill Cornoration, No. 96-369, slip op. at 13 (Vt. Nov. 7, 1997); Petition of Village
of Hardwick  Electric Denartment, 143 Vt. 437,445 (1983).

II. OFFICIAL NOTICE

Under 3 V.S.A. $8 1 O(4) of the Administrative Procedure Act (“APA”), notice may be
taken of judicially cognizable facts in contested cases. Under 3 V.S.A. 5 810(l) of the APA,
“the rules of evidence as applied in civil cases . . . shall be followed” in contested cases. Under
the Vermont Rules of Evidence, “[a] judicially noticed fact must be one not subject to reasonable
dispute in that it is . . . (c)  capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.” V.R.E. 301(b); see In re Handy, 144 Vt. 610,613
(1984). Official notice of a judicially cognizable fact may be taken whether requested or not, and
may be done at any stage of the proceeding. 3 V.S.A. 0 8 lO(4);  V.R.E. 201(c) and (f). A party is
entitled upon timely request to an opportunity to be heard as to the propriety of taking official
notice and the tenor of the matter noticed. See V.R.E. 301(e). Under 3 V.S.A. $809(g) of the
APA, findings of fact may be based on matters officially noticed.

As noted in Section I., on September 11, 1998, the Neighbors filed a Motion to Amend
Findings of Fact and Conclusions of Law and an accompanying Request for Official Notice. At
the second prehearing conference, VINS objected to these filings, arguing that they were
untimely and that they raised a new issue that created unfair surprise. See Second Prehearing
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Order at 2. On October 8, 1998, VINS filed a Request for Oral Argument with respect to the
Neighbors’ Request. On December 81998, the Board heard oral argument from the Neighbors
and VINS respecting this matter. After deliberation, the Board determined that the documents
which the Neighbors asked the Board to notice were germane to the issues on appeal with respect
to Criterion l(B), the Neighbors’ Request was not untimely, and that the inclusion in the record
of the noticed documents would not unfairly prejudice VINS. Accordingly, the Board granted
the Neighbors’ Request and took official notice of the following ANR rules and guidance
document:

1. ANR, Department of Environmental Conservation (“DE,“), Environmental Protection
Rules (“EPRs”), Chapter 1 entitled, “Small Scale Waste Water Treatment and Disposal
Rules, eff. Aug. 8, 1996, including but not limited to Subchapter 4, entitled “Water
Supply and Waste Water Disposal” and Appendix 1-7A, “Flow Quantities;”

2. ANR/DEC  EPRs, Chapter 21 entitled, “Water Supply and Waste Disposal,” eff. Sept. 24,
1992, rev. July 15, 1996; and

3. ANR/DEC  EPR Guidance 3, “Toilet Requirements In Public Buildings.”

With the agreement of both VINS and the Neighbors, at the hearing on December 8,
1998, the Board also took official notice of the Commission’s permit applications, permits, any
supporting decisions, and related exhibits in In re: Vermont Institute of Natural Science. Inc.
LUP #3 W04 11, LUP #3 W04 1 1 - 1, and LUP #3 W04 1 l-2. & Re: George Stumn  and Joelle
m, Declaratory Ruling #309, Findings of Fact, Conclusions of Law and Order at 3 (Feb. 29,
1996) (official notice taken of permits and the respective applications, plans and exhibits by
agreement of the parties).

III. ISSUE

Whether, pursuant to 10 V.S.A. $6081(a)  and EBR 2(A)(5), 2(G), 2(P), and 34(A), any
material or substantial changes have occurred to the Raptor  Center Project with respect to
criteria l(B), 2 ,3,5,8,9(K),  and 10 thereby necessitating the filing of a permit
amendment under Act 250.

IV. FINDINGS OF FACT

General

1. VINS is a non-profit, environmental education research organization, operating in the
State of Vermont. VINS conducts educational programs throughout Vermont for children
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2.

3.

4.

5.

6.

and adults, conducts ecological research statewide, monitors wildlife populations, and
operates regional community nature centers.

In 1974, VINS acquired an 87 +/- acre tract on Church Hill Road in Woodstock,
Vermont (“Project Tract”). Beginning in 1974, VINS used an old barn on the Project
Tract to operate a nature center offering classes, programs, experiences and tours for
members of the public. VINS also used this barn for its organizational headquarters.
The barn existed prior to the adoption of Act 250.

At some time after 1974, VINS began to receive injured birds of prey (“raptors”) for
treatment at its Woodstock facilities. Those birds whose injuries precluded their release
became a part of the environmental education programs for school children and adult
groups.

At some time between 1974 and 1984, VlNS constructed or enlarged a parking lot
adjacent to the barn to accommodate lOO+/-  parking spaces, installed an in-ground
sewage disposal system involving a leach field located south and up gradient of the barn,
and made other physical improvements for the purpose of serving its employees and the
visiting public.

On June 26, 1984, VINS submitted an application (“LUP #3 W0441 Application”) to the
Commission for the Raptor Center Project, specifically described as the “construction of
30 flight cages behind the existing VINS building for the rehabilitation and maintenance
of injured birds of prey, with graveled walking path for observance of some birds by the
public; also construction of associated 24’ by 42’ service building” (“Raptor Center
Project”). This was the first Act 250 permit application tiled by VINS for the construction
of improvements and uses at the Project Tract.

The LUP #3 W0441 Application narrative (Exhibit 3) further described the Raptor Center
Project as being divided into two sections reflecting two separate functions: a private
section of flight cages for birds in the process of being rehabilitated back to the wild
(“Rehabilitation Area”) and a section open to the public with flight cages that would
house permanent resident birds whose disabilities preclude their survival in the wild
(“Education Area”). A 15-foot  wide gravel path was proposed to lead from the existing
parking area, through the Education Area, and end at the service building, located in the
Rehabilitation Area. This pathway was proposed for pedestrian usage, with the exception
of occasional vehicle usage by the VINS staff to access the service building. VINS further
proposed to secure the entire area involved in the new construction (approximately 1
acre) with an 8-foot  green vinyl-coated, chain-link fence, with privacy in the Rehabilita-
tion Area further enhanced with redwood slats woven into the fence. All of these
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7.

8.

9.

10.

11.

12.

13.

features, and proposed landscaping, were shown on Exhibit 5, submitted to the
Commission.

VINS sought approval for the Raptor  Center Project to respond to the annual increase in
the number of injured birds being brought to its Woodstock facilities, the desire to return
as many of these birds to the wild after treatment as possible, and the desire to provide a
unique educational facility.

On July 25,1984,  the Commission convened a hearing on the LUP #3WO441 Applica-
tion. Based on testimony received from VINS employees and twelve exhibits, the
Commission issued its Findings of Fact, Conclusions of Law and Order granting LUP
#3 W0441 on August 30,1984.

LUP #3 W044 1 specifically authorized VINS to “construct a 24’ x 42’ building and 30
flight cages for rehabilitation of injured birds of prey off Church Hill Road in Woodstock,
Vermont.”

Condition 1 of LUP #3 W044 1 states:

The project shall be completed as set forth in Findings of Fact and Conclusions of
Law #3 W0441, in accordance with the plans and exhibits stamped “Approved”
and on file with the District Environmental Commission, and in accordance with
the conditions of this permit. No changes shall be made in the project without the
written approval of the District Environmental Commission.

Condition 3 of LUP #3 W044 1 states:

The District Environmental Commission maintains continuing jurisdiction during
the lifetime of the permit and may periodically require that the permit holder file
an affidavit certifying that the project is being completed in accordance with the
terms of the permit.

Condition 7 of LUP #3 W0441 established a construction completion deadline of
August 1,1985.

On March 13, 1985, VINS applied to the Commission for a permit amendment to allow
the addition of a basement to the service building. On June 30, 1985, the Commission
issued LUP #3 W044 1 - 1 as a minor amendment, without supporting findings of fact,
conclusions of law, and order. LUP #3WO441-1  specifically authorized the construction
of a full basement under the previously approved service building, certain plumbing
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14.

15.

16.

17.

18.

19.

revisions, and an extension of the construction completion date for the Raptor  Center
Project from August 1,1985,  to November 15,1985.  LUP #3WO441-1 repeated
Conditions 1 and 3 of LUP #3 W044 1.

VINS opened the Raptor  Center to the public 1987.

On October 3, 1988, VINS applied to the Commission for a permit amendment to allow
the construction of a 6,000 square foot addition (described as a “public area”) to the
existing barn to include a visitors area, library and office space (“LUP #3 W044 l-2
Application”).

On October 12, 1989, the Commission issued a minor amendment, LUP #3 WO441-2,
without supporting findings of fact, conclusions of law, and order. LUP #3 W044 l-2
specifically authorized the construction of “a 6,000 square foot addition to the existing
headquarters on Church Hill Road in Woodstock, Vermont.” This permit established a
construction completion deadline of October 1, 1992. LUP #3 W044 l-2 repeated
Conditions 1 and 3 of LUP #3 W0441 and LUP #3 WO441-1.

VINS has never constructed the addition to the barn authorized by LUP #3 W044 l-2.
VINS has, however, constructed several improvements referred to in the exhibits
supporting its application, including the installation of a well near the Gilbert property
line (“second well”) to supplement the water supply provided by a pre-existing well just
east of the barn.

In the late 1980s and early 199Os, VINS changed the nature and scope of its opera-
tions at the Project Tract. It began a marketing campaign aimed at promoting the Raptor
Center as a major educational attraction. This advertising included the generation of
brochures, pamphlets and media advertising. VINS also marketed the Raptor  Center to in-
state and out-of-state audiences through the “Vermont Atrractions”  Guide, which features
major Vermont tourist attractions.

In the late 1980s and early 199Os, VINS made physical as well as operational changes at
its Woodstock facilities. These changes were largely in response to or intended to attract
an increasing number of public visitors to the Raptor  Center. These changes included, for
example:

a. VINS began to use the barn to collect admission fees from members of the public
visiting the Raptor  Center. These admission fees now exceed $100,000 per year.
Using exterior signage,  members of the public are directed from the parking lot to
the barn, where they must pay admission before taking the graveled  path to the
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20.

21.

22.

23.

b.

C.

d.

e.

f.

Education Area in the Raptor  Center. Amenities within the barn for the visiting
public include toilet facilities, a gift shop, library, and auditorium.

VINS added beverage vending machines and picnic tables as outdoor
amenities for visitors’ use.

Beginning as early as 1990 and until May 1998, VINS annually brought two porta-
potties (“portable toilets”) to the site from late spring (April or May) through the fall
(October) to handle the significant increases in public attendance.

VINS constructed an outdoor classroom with wooden benches and tables,
permanently anchored to the ground. This outdoor classrom  is used to orient the
general public and school groups to the Raptor  Center before they enter the
Education Area and is located outside the fenced area delineated in exhibits for the
Raptor  Center Project.

VINS constructed a memorial garden with circulating pool on the path leading to,
but outside, the Education Area of the Raptor  Center.

VINS constructed within the Education Area of the Raptor  Center a bird banding
station and installed signage not described in the LUP #3 W044 1 Application.

Prior to the opening of the Raptor  Center in 1987, the number of visitors to the VINS
facilities was approximately 800 to 1200 per year. The number of visitors increased from
approximately 10,000 to 11,000 persons in 1987-88, for all VINS-related activities, to
24,710 persons paying admission to the Raptor  Center alone in 1997. The Raptor  Center
currently attracts at least 25,000 visitors per year. A large proportion of these visitors
come to the Raptor  Center during the months of July and August.

At the Project Tract, VINS holds over 1,000 programs annually and operates a summer
day camp for which it receives admission. Some programs begin as early as 5:00
a.m. and run as late as 10:00 or 11:OO p.m.

At no time since the issuance of LUP #3 W044 l-2 has VINS sought or secured a permit
amendment from the Commission with respect to any physical changes or changes in use.

VINS presently has 25 employees, not all of whom work on a full time basis at the
Project Tract. Accordingly, there are 20 full-time equivalent (“FTE”) employees.
Additionally, there are an estimated 74 volunteers who periodically work at the Project
Tract, 11 of whom are “active” volunteers and are regularly present.
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24. Immediate neighbors to the VINS’s  Project Tract are: Donald Gilbert, who resides on
property immediately south of and up gradient to the barn, leach field, and second
well for the Raptor  Center, and Imants Vitols, who resides on property east and across
Church Hill Road from the VINS entrance drive and barn. The other Neighbors reside on
either side of Church Hill Road heading either in the direction of Woodstock Village or
toward South Woodstock.

Waste Disnosal

25.

26.

The LUP #3 W0441 Application narrative (Commission Exhibit 3) contained the
following representations by VINS concerning conformance of the Raptor  Center Project
with Criterion 1 (B):

The Raptor  Center will include a non-public one story building which will
house an office, restroom (for office staff only) and two sinks for washing
utensils, etc.

The existing sewage disposal system which currently serves the headquarters
building was designed and approved by the Division of Protection and
construct[ed]  in 1978. (Ref:  PB-3-0025 and PB-3-0025-1). It has successfully
functioned since that time.

The proposed project will connect to the existing sewage disposal system. As
there will not be an increase in staff the total flow to the system will remain
unchanged. The existing system is designed for 6 full time employees and 150
visitors or 960 gpd [gallons per day]. This flow occurs, in fact, very rarely (l-2
times per year) and the average daily flow is actually 200 +/- gpd.

VINS submitted with the LUP #3 W0441 Application a Certification of Compliance,
dated July 23, 1984, signed by the Environmental Protection District Administrator
(Commission Exhibit 8). This Certificate of Compliance described the project as
“consisting of a building with thirty (30) flight cages, limited plumbing and no increase
in design flows” and required that the project be completed as shown on the plans
prepared by Mark Youngstrom dated April 18,1984, as stamped approved by the
Division of Protection, Agency of Environmental Conservation, the predecessor to ANR.
The Certificate of Compliance also included the following condition:

3. No alterations to the existing building other than those indicated on the approved
plan, which would change or affect the interior waste plumbing, water supply, or
wastewater disposal shall be allowed without prior review and approval from the
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27. VINS filed Commission Exhibits 5 (Site Plan dated April 18, 1984) and 5 (Revised) (Site
Plan revised Aug. 27, 1984) in support of the LUP #3 W0441 Application, These indicate
the location of the proposed connecting PVC sewer line from the Raptor Center service
building to the existing leach field and the water line from the existing barn to the service
building. They also indicate water lines from the Raptor Center service building to the
Center’s flight cages.

28. Based on the LUP #3 W0441 Application narrative and VINS’s exhibits, the Commission
made the following findings of fact with respect to the Raptor Center Project’s
conformance with Criterion 1 (B) (waste water):

1.

2.

Wastewater from plumbing fixtures and floor drains will be disposed of through
the existing individual on-site subsurface disposal system. A Certification of
Compliance has been issued by the Department of Water Resources which the
Commission accepts as evidence that the disposal of wastes into the soils meets
applicable Vermont Environmental Protection Regulations for public buildings
and will not result in the injection of waste materials or harmful substances into
groundwater or wells.

Flight cages will have no floors.

LUP #3 W044 1, Findings of Fact, Conclusion of Law and Order at 2.

29. Condition 4 of LUP #3 W044 1 states:

This permit hereby incorporates all of the conditions of the Certification of
Compliance #3 W0441 issued on July 23, 1984 by the Assistant District
Administrator, Department of Water Resources and Environmental Engineering,
Agency of Environmental Conservation in compliance with Environmental
Protection Rules, Chapter 4, Public Buildings.

30. On June 21, 1985, the Assistant Regional Engineer of the Division of Protection,
Agency of Environmental Conservation issued to VINS Certificate of Compliance LUP
#3 WO441-1. This certificate was issued for a project “consisting of addition of a base-
ment to a previously approved flight cage building with no increase in design sewage
flow off Churchill [sic] Road, Woodstock, Vermont.” Certificate of Compliance LUP
#3 W044 l-1 contained the following relevant conditions:

Agency of Environmental Conservation.”
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1.

3.

8.

The project must be completed as shown on the plans prepared by Mark
P. Youngstrom, P.E: Sheet 1 of 2, site plan dated April 18, 1984, latest
revision dated March 4, 1985, and Sheet 2 of 2 dated January 19, 1984, latest
revision June 7, 1985 which have been stamped APPROVED by the Division
of Protection. No alteration of these plans shall be allowed except where
written application has been made to the Agency of Environmental
Conservation and approval obtained.

No alterations to the existing building other than those indicated on the
approved plan, which would change or affect the interior waste plumbing,
water supply, or wastewater disposal shall be allowed without prior review
and approval by the Agency of Environmental Conservation.

A water meter shall be installed to monitor total water use. Monthly readings
shall be submitted to the Vermont Agency of Environmental Conservation,
Division of Protection. If average readings of more than 960 gallons per day
are recorded, a new leach field must be designed by a Vermont Registered
Professional Engineer and installed in compliance with a revised certificate of
compliance.

31.

32.

33.

On June 30, 1985, the Commission issued LUP #3WO441-1.  In issuing this permit, the
Commission relied upon Commission Exhibit 4, the site plans referred to in Condition 1
of Certificate of Compliance #3 W044 1 - 1, and Commission Exhibit 6, Certificate of
Compliance #3 WO441-1. Condition 4 of LUP #3 W044 1 - 1 states:

This permit hereby incorporates all of the conditions of the Certification of
Compliance #3 WO441-  1, issued on June 2 1, 1985, by the Environmental
Protection Assistant Regional Engineer, Division of Protection, Agency of
Environmental Conservation in compliance with Vermont State Environmental
Protection Rules.

On March 16, 1988, VINS, through its engineer, submitted plans to the ANR in
connection with a proposed 6,000 square foot addition to the barn at its Woodstock
property. In connection with this submittal, VINS’s  engineer represented that the present
and anticipated domestic water use for the development would consist of 15 employees;
100 visitors per day to the Raptor  Center and flows based upon a 150 seat auditorium.
With regard to sewage disposal, the engineer described the VINS property as “very
limited regarding potential sewage disposal areas due to deep slopes.”

On September 22, 1989, the ANR issued to VINS an amended water and wastewater
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34. Condition 4 of permit WW-3-0053  states as follows:

This project is approved for the following uses and maximum waste water flows.
NO changes to these uses and design sewage flows are allowed without prior
written approval from the Division of Protection.

35. The uses and maximum design waste water flows which were approved under Condition
4 of permit WW-3-0053 were for 15 employees with a flow rate of 225 gpd; 150 auditor-
ium seats with a flow rate of 750 gpd and 6 library visitors with a flow rate of 30 gpd,
minus a 10% low flow fixture credit of 100 gpd. The total gpd approved by WW-3-0053
was 905 gpd of 100 gpd for use of low flow fixtures.

36. On September 22, 1989, VINS applied for a permit to construct a 6,000 square foot
addition to the barn to include a visitors area, library and office space. In its narrative in
support of the LUP #3 W044 l-2 Application (Commission Exhibit l), VINS made the
following representations:

VINS currently has a 960 gpd inground  sewage disposal system (Public Buildings
Permit #PB-3-0025-1). The existing restrooms are located on the second floor of
the existing building and are not handicapped accessible. The proposal is to
delegate these existing restrooms for staff use only and the proposed building
expansion will incorporate two restrooms with clivus multrum cornposting toilets
for visitors to the Raptor Center and VINS.

37.

38.

According to the narrative (Commission Exhibit 1) filed by VINS in support of the LUP
#3 WO441-2  Application, one of the reasons VINS proposed to use cornposting toilets to
serve the visitors at its facilities was based on the conclusion that groundwater supply on
the VINS property is a “rare commodity.” Commission Exhibit 1, narrative for Criterion

l(a)*

On October 9, 1989, the Commission issued LUP #3 WO441-2.  In issuing this permit, the
Commission relied upon Commission Exhibit 17 (project details), the site plans referred
to in Condition 1 of permit WW-3-0053, and Commission Exhibit 23, permit WW-3-
0053. Condition 5 of LUP #3WO441-2  states:

disposal permit identified as permit WW-3-0053.

The permit hereby incorporates Water Supply and Wastewater Disposal Permit
#WW-3-0053, issued by the Department of Environmental Conservation, Agency
of Natural Resources in compliance with the Vermont State Environmental
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39.

40.

41.

42.

43,

Protection Rules.

Taking into consideration the 20 FTE staff, the number of volunteers and persons who
attend special educational events, and the approximately 25,000 visitors who come to the
Raptor  Center each year, the number of persons using the in-ground waste disposal
system may exceed the number of persons used to correlate the approved uses with the
design flows contained in Certificate of Compliance #3WO441-1  and permit WW-3-0053
for the barn and Raptor  Center service building, especially during peak summer
visitation.

Before and after the issuance of LUP #3 W044 l-2 and continuing to the present, VINS
has used the two bathrooms located on the second floor of the barn as public toilet
facilities to serve visitors to the Raptor  Center, among others. At some time after 1989,
VINS installed a handicapped accessible toilet on the second floor of the barn to serve the
visiting public.

Neither LUP #3 WO441-2 nor permit WW-3-0053 authorized the use of composting
toilets or portable toilets at VINS’ Project Tract, even though portable toilets were used
for the visiting public from 1990 to May 1998.

Section l-406 of the DEC, EPRs provides in relevant part as follows:

Each building under the jurisdiction of this subchapter shall have at least one
functional water closet and one functional lavatory, or more fixtures where
required by regulation applicable by the particular type of planned occupancy.
Where it would be unreasonable to require a water closet and lavatory because of
the infrequency or briefness of occupancy, or the availability of a nearby toilet,
the division may authorize the use of privies, chemical toilets, or incinerators or
determine that the requirement for toilet facilities is unwarranted....

EPR Section 4-06(A).

The DEC’s Toilet Guidance Policy only authorizes non-conventional sanitary facilities
where, for example: (i) employees are limited to four or less over a 24 hour day; (ii) the
building is only visited less than 2 hours in any one day by not more than four
individuals; (iii) the activities in the building do not require water for operation or for
clean-up, including employee wash-up; and (iv) the building is used by the general public
no more than once in any month for a special event. Where a facility meets all of these
types of constraints it may be approved for non-conventional sanitary facilities. The
VINS facilities fail to meet any of these criteria.
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Water Supply

44.

45.

46.

47.

48.

49.

At the time VINS acquired the Woodstock property, a well existed at the east end of
the barn. This well continues to serve as a water supply for uses on the Project Tract,
including the Raptor  Center.

The LUP #3 W0441 Application narrative (Commission Exhibit 3) contained the
following representations by VINS concerning the Raptor  Center Project’s conformance
with Criteria 2 and 3 (water supply):

Some water will be required for washing cages, filling water tubs in cages, etc.
VINS currently has a driven rock well which is 440’ deep. Because the well pump
was originally set at only a few hundred foot depth, water supply was occasionally
short. Since the pump was lowered to near the bottom of the well, no shortage of
water has occurred.

Based on the #3 W0441 Application narrative and VINS’s  exhibits, the Commission made
the following findings of fact with respect to the Raptor  Center Project’s conformance
with Criteria 2 and 3 (water supply):

There is sufficient water available and no existing water supply will be
unreasonably burdened:

a. The project will be served by an existing individual on-site well. The
applicant predicts that sufficient water will be available to serve the needs
of the project. Exhibit #3 and testimony.

LUP #3 W044 1, Findings of Fact, Conclusion of Law and Order at 3.

Condition 5 of LUP #3WO441  states:

The permittee shall install and maintain water-conserving plumbing fixtures,
including but not limited to low-flush toilets, low-flow showerheads, and aerator-
type or flow-restricted faucets.

On June 30, 1985, the Commission issued LUP #3WO441-1.  This permit incorporates
Certificate of Compliance #3 W044 l-l.

Commission Exhibit 4, sheet 1 of 2 submitted by VINS in support of its application for
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50.

51.

52.

53.

54.

LUP #3 W044 l-l, shows the addition of a 1000 gallon concrete water storage tank to the
east of the service building and a 3-inch PVC pipe to drain this tank extending down
gradient in a northerly direction.

On March 16,1988, VINS, through its engineer, submitted plans to the ANR in
connection with a proposed 6,000 square foot addition to the barn at its Woodstock
property. In correspondence to the ANR in support of its request for a water and
wastewater disposal permit, VINS’s engineer represented that the existing well at the
VINS development had been a “constant nightmare” and that at busy times demand
exceeded supply and the VINS facilities ran out of water.

On September 22, 1989, the ANR issued to VINS an amended water and wastewater
disposal permit identified as permit WW-3-0053. The uses and maximum design waste
water flows which were approved under Condition 4 of permit WW-3-0053 were for 15
employees with a flow rate of 225 gpd; 150 auditorium seats with a flow rate of 750 gpd
and 6 library visitors with a flow rate of 30 gpd. The total gpd approved by WW-3-0053
was 905 gpd. This represents a decrease in 55 gpd from the 1984 approved flow rate.

On October 9, 1989, the Commission issued LUP #3 W044 l-2. This permit incorporates
permit WW-3-0053.

In support of its Application for LUP #3 WO441-2  (Commission Exhibit l), VINS
represented that its project was in conformance with Criteria 2 and 3. It stated that the
estimated demand for water in gallons per day to be generated by the addition to the barn
was 50 gpd. It represented that water would be supplied from the existing domestic water
system supplying the VINS headquarters, and that this water system was served from the
existing well near the barn.

VINS proposed to use cornposting toilets for the visiting public, rather than toilet
facilities using the in-ground wastewater disposal system. VINS’s narrative with respect
to Criterion 1 includes the following statement in support of its proposed use of
cornposting toilets for the visiting public:

a. Groundwater supply on the VINS property is a rare commodity. In
preparation for this project, VINS had three 800’ deep wells drilled in
an attempt to find additional water supply. Despite the assistance of
the Vermont Dowser’s Association, professional engineers and experi-
enced well drillers the result was one dry hole and two wells with approxi-
mately % gpm. The existing well has enough capacity to service the present
demands, however, it was feared that during busy days at the Raptor  Center
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55.

56.

57.

Traffic

58.

59.

60.

there may not be enough water.

VINS never constructed the addition or obtained approval for the cornposting toilets.
By December 18, 1987, however, VINS completed the drilling of a second well, up
gradient from the barn, south of the “Rehabilitation Area,” and only a few feet from the
property line between the Project Tract and land owned by Donald Gilbert.

Commission Exhibit 17, sheet 1 of 2 submitted by VINS in support of its application for
LUP #3WO441-2,  depicts the location of the second well site. Commission Exhibit 18 is a
Well Completion Report, dated December 19, 1987, reporting the completion of the
drilling of the new well.

At some time subsequent to the issuance of LUP #3 WO441, VINS buried a plastic
pipeline and installed a pump to bring non-potable water to the bird cages in the Raptor
Center from a pond located down gradient on the Project Tract. The purpose of this pipe
was to supplement the existing well water supply during periods of water shortage. This
supplementary water system is still used on occasion.

The VINS facilities are located just off Church Hill Road. Church Hill Road is a partially
paved, partially dirt road which initiates in the Village of Woodstock and runs in a
generally north/south direction to South Woodstock through an agricultural and
residential neighborhood. For most of its length there are no speed limit signs and
therefore the speed limit is the state legal limit of 50 miles per hour (“mph”) except near
the Village of Woodstock. The Town of Woodstock has installed 40 mph speed limit
signs at the Village end of Church Hill Road and at the end of the dirt section located just
southerly of the VINS Project Tract. Church Hill Road from Prospect Street in the
Village of Woodstock to the VINS Project Tract is a narrow, winding road which in
several locations, including just south of the VINS entrance drive, is extremely steep.
Church Hill Road also has narrow shoulders at a number of locations between the
Village of Woodstock and the Project Tract.

Church Hill Road is currently a low-volume rural road.

Access to the VINS facilities is via a graveled  entrance drive which joins Church Hill
Road at a right angle, mid-way up a steep grade of 14% on Church Hill Road. According
to State standards, a road like Church Hill Road should have a maximum grade of only
6% for traffic traveling 40 mph.
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61.

62.

63.

The LUP #3 W044 1 Application narrative (Commission Exhibit 3) contained the
following representations by VINS concerning the Raptor  Center Project’s conformance
with Criterion 5 (traffic):

With respect to traffic: VINS presently has 14 employees, and 1 more will be
hired for the Raptor  Center. Visitor traffic is generally limited to about 8 car trips
a week, with about 10 more car trips estimated for the Raptor  Center, generally.
Additionally, there would be visits by some school groups in buses which would
result in 30 to 60 bus trips a year.

Based upon a 1974 study prepared by the Vermont Department of Highways
(copy enclosed) [not an exhibit] the approximate capacity of Church Hill Road is
1,000 vehicles per hour, both directions combined.

All of the above information was presented at the October 18, 1983, hearing on
this application before the Woodstock Zoning Board of Adjustment. That Board
issued its permit without conditions (enclosed) [Commission Exhibit 71.

Based on the #3 W0441 Application narrative and VINS’s  exhibits, the Commission made
the following findings of fact with respect to the Raptor  Center Project’s conformance
with Criterion 5 (traffic):

This project will not cause unreasonable safety or congestion conditions with
respect to highways or other means of transportation:

a.

b.

C.

d.

Except for highways, no other means of transportation will be involved.

Access to the project will be via the existing driveway off Town Road I#27
[Church Hill Road].

Traffic will be increased by 10 or more car trips per week and 30 to 60 bus
trips per year. Exhibit #3.

The main access road, has the capacity to accommodate the additional traffic
that will result (according to Exhibit #3 and testimony).

LUP #3WO441,  Findings of Fact, Conclusion of Law and Order at 3-4.

The average ratio of persons per car is three (3) persons to one (1) car. In support of the
LUP #3 W0441 Application, VINS represented that an additional 10 car trips per week
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64.

65.

66.

was expected to be generated by the Raptor  Center. Multiplying 10 car trips per week by
52 weeks, and multiplying this number by a factor of 3 persons per car, it could be
expected that the Raptor  Center would draw an estimated 1,560 visitors by automobile
per year. In addition, VINS estimated in 1984 that between 30 and 60 bus trips per year
would be generated by the Raptor  Center, resulting in a total number of visitors to the
Raptor  Center of approximately 4,500 people. These estimates do not include the
numbers of persons that VINS projected would come to the Project Tract to use facilities
and participate in programs other than those associated with the Raptor  Center.

The LUP #3 W044 l-2 Application narrative (Commission Exhibit 1) contained the
following representations by VINS concerning the 6,000 square foot addition’s
conformance with Criterion 5 (traffic):

Access to the project will be the existing access to the VINS property as shown on
the site plan. [Commission Exhibit 31

[T]he  project itself will not generate any additional traffic to VINS. VINS has,
however, kept track of the number of visitors to the Vermont Raptor  Center and
that information is included for the Commission’s evaluation, if necessary.
[Information not admitted as a Commission Exhibit.]

Due to the nature of a facility such as VINS there is no predictable or significant
peak hour traffic as compared to the average traffic flow. Peak hour traffic is
significant when it is associated with either housing or meals, neither of which is
applicable here.

VINS is located on a twisty rural town road. Site distance is not ideal but
historically has been adequate. There have been no known accidents at the VINS
entrance since VINS moved to this location 14 years ago. As stated above, the
proposed project is not intended to generate any additional traffic.

No additional parking spaces are proposed. There are currently lOO+/-  parking
spaces. This will be reduced to 80 with the proposed project.

Excluding tour buses, the number of school groups arriving in buses is now over 120
trips per year as opposed to the 30 to 60 bus trips per year identified in the LUP
#3 W044 1 Application.

In 1984, VINS represented in the narrative to the LUP #3 W0441 Application that the
Raptor  Center Project would generate 10 car trips per week or 520 car trips per year.
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VINS represented that, in 1997,21,396 visitors arrived by car and, at three persons per
car, this would equal 7,132 car trips per year. Therefore, the increase in car trips between
1984 and 1997 is nearly 14-fold.

During the months of July and August, the months of highest visitation to the Raptor
Center, the Raptor  Center generates an estimated 30 car trips per day or 2 10 car trips per
week. This figure, 2 10 car trips per week, is significantly greater than the 10 car trips
per week on average which VINS represented in 1984 would be generated by the Raptor
Center.

Aesthetics

67.

68.

69.

70.

The Project Tract and the VINS facilities are located in an area exclusively devoted to
residential uses, agriculture, and forestry. There are no commercial uses on Church Hill
Road, with the exception of the Raptor  Center which is a conditional use, and all of the
other buildings on Church Hill Road consist of agricultural buildings, single family
residences, and outbuildings.

The VINS Project Tract and facilities are located in a five (5)-acre residential (“RS’)
zoning district in the Town of Woodstock. The purpose of the R5 District is “to desig-
nate areas of lower density residential development in the more open regions of the
community.” The only allowed uses in this district are agriculture and forestry uses.
“Permitted Uses” are buildings and structures for agriculture and forestry, single-family
dwellings, two-family dwellings, home occupations and accessory structures.

The VINS facilities are located on the Project Tract such that they are sited in a natural
bowl surrounded by fields and woodland. Therefore, the facilities are not highly visible
from the neighboring properties, with the exception of that owned by Imants Vitols and
the most northerly portion of Donald Gilbert’s property.

The LUP #3 W044 1 Application narrative (Commission Exhibit 3) contained the
following representations by VINS concerning the Raptor  Center Project’s conformance
with Criterion 8 (aesthetics):

The VINS is most sensitive to any project[‘]s adverse impact on the natural
environment. The Institution has completed a complete botanical survey of its
grounds and has adopted a master plan to preserve the various diverse habitats on
the preserve.

The proposed project will be located on a meadow adjacent to the current head-
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71.

72.

73.

74.

quarters building. The cages will be located along the tree line or in the open as
each specific species requires. The project will be surrounded by a vinyl green
coated chainlink fence and landscaped as recommended by a consulting botanist
and shown on the site plan. Most of the project will not be visible from Church
Hill Road.

The electric service line for the service building will run from the existing VINS
headquarters building; the line will be buried.

Commission Exhibit 5 shows the location of the proposed perimeter fence for the Raptor
Center Project. The legend on Commission Exhibit 5 describes the fence as an g-foot
vinyl coated chain link fence with redwood slats integrally woven.

Commission Exhibit 6 shows the floor plan and exterior elevations for the proposed
service building. Commission Exhibit 5 (Revised) shows the location of the two
proposed exterior lighting fixtures on each side of the service building.

Based on the LUP #3 W0441 Application narrative and VINS’ exhibits, the Commission
made the following relevant findings of fact with respect to the Raptor  Center Project’s
conformance with Criterion 8 (aesthetics):

b.

C.

d.

e.

f.

The project will be landscaped and fenced as outlined on Exhibit #5.

Exterior lighting will consist of one downcast fixture located on the side of
the building. Testimony, Exhibits 5 (Revised) & 12.

The exterior of the building will be as depicted on Exhibit #6.

The only signs for the project will be small interpretive signs on the flight
cages. Testimony.

Power will be supplied underground.

LUP #3WO441,  Findings of Fact, Conclusion of Law and Order at 3-4.

Condition 6 of LUP #3 W044 1 states:

The permittee shall continually maintain the landscaping substantially as
approved in Exhibit #5. Any dead or diseased plantings shall be replaced as soon
as seasonably possible.
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75.

76.

77.

78.

79.

The landscaping and fencing were not installed as required by LUP #3 W044 1. In lieu of
green vinyl-coated fencing, VINS used wooden slats. The fencing deviated slightly from
the location indicated on Commission Exhibit 5. One hundred trees and shrubs were
planted for screening in the areas initially proposed for twenty trees, and they were not all
of the same species as indicated in the LUP #3 W044 1 Application. Small directional and
interpretive signs were installed for the public’s convenience and information, that were
neither discussed in the narrative for the LUP #3 W044 1 Application nor included in
Commission Exhibit 5. None of these changes are readily visible from Church Hill Road,
nor are the picnic tables and vending machines installed seasonally by VINS. The
additional landscaping performed by VINS has reduced the visual impact of Raptor
Center.

The narrative submitted by VINS in support of the LUP #3 W044 l-2 Application
(Commission Exhibit 1) addresses building paint color, landscaping, and exterior
lighting. It does not address such aesthetic impacts as noise and dust generated by an
increase in traffic and public visitation to the Project Tract.

Imants Vitols owns property directly across Church Hill Road from the Project Tract.
The entrance drive into the Project Tract, a portion of its parking lot, and the east
elevation of the barn are clearly visible from Mr.Vitols’ driveway. A stand of deciduous
trees on Mr. Vitols property partially screens this view from Mr. Vitols’ house during the
summer months. The Raptor  Center, itself is not readily visible from Mr. Vitols’
property, although traffic entering and leaving the Project Tract attributable to the Raptor
Center, is visible from Mr. Vitols’ property.

As a result of the increase in public visitation to the Raptor  Center and the addition of
special events expanding the hours of operation at the VINS facilities, the Neighbors,
especially Imants Vitols, report an increase in noise emanating from the Project Tract and
on Church Hill Road. Such noise includes, but is not limited to, vehicular noises, barking
dogs, and music played outdoors.

The Commission made no findings of fact and imposed no permit conditions with
respect to noise and dust.

Public Investment

80. The LUP #3 W0441 Application narrative (Commission Exhibit 3) contained the
following representation by VINS concerning the Raptor  Center Project’s conformance
with Criterion 9(K) (development affecting public investment): “Not Applicable.”
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81. In response to the LUP #3 W044 1 Application, the Commission made no findings of fact
with respect to Criterion 9(K) (development affecting public investment).

82. In the narrative VINS filed in support of the LUP #3 W044 l-2 Application (Commission
Exhibit l), VINS represented that Criterion 9(K) did not apply to its 6,000 square foot
expansion project.

Town Plan

83. The LUP #3 W0441 Application narrative (Exhibit 3) contained the following
representation by VINS concerning the Raptor  Center Project’s conformance with
Criterion 10 (town and regional plans):

The project has received local approval (copy enclosed) [Exhibit lo].  The
addition of flight cages to the existing VINS facilities is not seen as creating any
conflict with the regional plan.

84. Commission Exhibit 10 is a letter from the Administrative officer of the Town of
Woodstock, dated July 27, 1984 and addressed to and filed with the District #3
Environmental Commission on July 30, 1984. It states: “On behalf of the Woodstock
Planning Commission, this is to advise you that the proposed “Raptor  Center” at VINS[]
is in conformance with the duly adopted Town Plan of Woodstock.”

85. Based on the #3 W044 1 Application narrative and Commission Exhibit 10, the Commis-
sion made the following relevant finding of fact with respect to the Raptor  Center
Project’s conformance with Criterion 10 (town plan):

The project is in conformance with the local and regional plan:

a. The Town of Woodstock has indicated that the project conforms to the local
plan. Exhibit #lo.

86. In the narrative VINS filed in support of the LUP #3 W044 l-2 Application (Commission
Exhibit 1), VINS represented that the 6,000 square foot expansion project complied with
the Town of Woodstock municipal plan. VINS offered the following explanation:

VINS qualifies as a conditional use in the Town of Woodstock, review of
the proposed addition is in progress.

87. No letter is contained in the Commission’s file for LUP #3 W044 l-2 Application from
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88.

V.

A.

Town of Woodstock officials signifying that the proposed project is in conformance with
Criterion 10.

VINS Church Hill Road facilities are inventoried in the Recreational and Cultural
Development Element of the Town of Woodstock Plan, adopted March 12,1996,  and are
located on the Town Recreation Map included in the same plan. The Project Tract is
located on the 1997 official town map as within the Residential Five Acre Zoning zoning
district. Various conditional uses may be allowed in that district such as “public and
quasi-public uses” and “commercial recreation facility.” Private schools, libraries,
museums, parks, and golf courses are examples of conditional uses allowed in this
district, whether or not they charge a fee for services.

CONCLUSIONS OF LAW

De Novo Review and Burden of Proof

Pursuant to 10 V.S.A. 0 6077(c) and EBR 3(D), a petition for declaratory ruling is
conducted de novo to determine the applicability of any statutory provision or of any rule or
order of the Board. Although it may come to the Board as an appeal of a jurisdictional opinion,
the issue in a declaratory ruling proceeding is not whether a jurisdictional opinion, or any part
thereof, is correct. Thus, facts stated or conclusions drawn are not considered by the Board.
Provided a petition is timely filed, the only issue is the applicability of any statutory provision or
of any rule or order of the Board over the project described in the jurisdictional opinion. Re:
Unifirst Cornoration, Declaratory Ruling #348, Findings of Fact, Conclusions of Law, and Order
at 8 (Jan. 30, 1998).

The burden of proof to show that a project is exempt from Act 250 permitting require-
ments is on the person claiming the exemption, in this case VINS. Re: Weston Island Ventures,
Declaratory Ruling #169 at 5 (June 3, 1985),  citing Bluto v. Emnloyment Security, 135 Vt. 205
(1977). The burden of proof consists of the burdens of production and persuasion. Re: John
Gross Sand and Gravel, Declaratory Ruling #280 at 9 (July 28, 1993); Re: Pratt’s Propane,
#3R0486-EB, Findings of Fact, Conclusions of Law, and Order at 4-6 (Jan. 27, 1987).

B. Material Change

10 V.S.A. $6081(a)  requires that a permit must be obtained prior to the commencement
of construction on a development. EBR 2(A)(S)  defines development to include a material
change to a permitted project.

In relevant part, EBR 34 provides:
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(A) Amendments required. An amendment shall be required for a material or substantial
change in a permitted project, or any administrative change in the terms and conditions of
a land use permit.

EBR 2(P) provides:

“Material change” means any alteration to a project which has a significant impact on any
finding, conclusion, term or condition of the project’s permit and which affects one or
more values sought to be protected by the Act.

A determination of whether an activity is a “material change” involves a two-step
analysis. Re: &first  Cornoration, supra  at 18; Re: Putnev Paner  Comnanv.  Inc., Declaratory
Ruling #305, Findings of Fact, Conclusions of Law, and Order at 7 (Oct. 30, 1995). First the
Board must find that an alteration has taken place or will take place. This alternation need not be
a physical change, but can simply be a change of use. Re: Mount Mansfield Co.. Inc., Declara-
tory Ruling #269, Findings of Fact, Conclusions of Law, and Order (July 22, 1992); Re: Town of
Sunderland, Declaratory Ruling #200, Findings of Fact, Conclusions of Law, and Order at 10
(June 24, 1988). Second, the Board must find that the alteration has a significant impact on any
finding, conclusion, term or condition of the project’s permit and that the alteration affects one or
more of the values Act 250 protects. See In re Greg Gallagher, 150 Vt. 50,5  1 (1988)
(“‘[Mlaterial’  change... could arise by a change in the manner in which an Act 250 project is
operated and maintained where it impacts upon the conditions in the permit or the district
commission’s findings.“)

1. Phvsical  Change or Chanae  of Use

First, the Board must find that an alteration has taken place or will take place. This
alteration may be either a physical change or a change in use. Re: Mount Mansfield Co.. Inc.,
sm at 11 (July 22, 1992) (“material change” found where permittee constructed an asphalt pad,
light tower, etc., and used previously permitted improvements for a change of use, a summer
concert series); Re: Town of Sunderland, supra at 10 (June 24, 1988) (“material change” found
where permittee for landfill was authorized only to accept disposal of municipal solid waste, not
disposal of incinerator ash; “material change” also found due to installation of a liner and
leachate  collection system and attendant site clearing).

In order to determine whether an alteration has taken place, it is necessary to determine
the scope of the Project initially reviewed and approved by the Commission. The question that
the Board must address is whether the activities that now exist were contemplated as part of the
approved project in the first instance by the Commission. See e.q,  Re: Surrarbush  Resort
Holdings. Inc., Declaratory Ruling #328,  Findings of Fact, Conclusions of Law and Order (Feb.
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27, 1997) (developer’s use of a woods road not mentioned in original permit); Re: David Enman,
Declaratory Ruling #326, Findings of Fact, Conclusions of Law and Order (Dec. 23, 1996)
(driveway not mentioned in original permit); Re: Mount Mansfield Co.. Inc., supra (concerts not
a part of original permit). To do this, the Board must look at the text of Land Use Permit
#3 W044 1 and the Commission’s supporting decision.

VINS argues that prior to 1984 it had been using its Church Hill property for a variety
of educational programs for teachers, school children, and the public, and that the Commission
understood that these activities were taking place at the VINS Project Tract at the time that it
applied for LUP #3 W0441 .3 Therefore, the Commission understood or should have understood
that when it approved LUP #3 W044 1 it was approving the educational use of the VINS facilities
and therefore could have imposed conditions, if it had wished, to restrict traffic or otherwise
mitigate the anticipated impacts at the time that it issued a permit for the Raptor  Center Project.
See In re Taft Corners Assoc., 160 Vt. 583 (1993). Because the Commission did not impose
such conditions, VINS argues that increases in traffic and other impacts attributable to the
evolutionary changes that have occurred in its operations may not now be regulated by the Board
and Commission, no matter how substantial those impacts have become.

VINS’s  argument relies on an overly narrow construction of what constitutes a permit
condition. Findings of fact and conclusions of law may become permit conditions by their
incorporation in a land use permit. In re: Denio, 158 Vt. 230,241 (1992); see also Re: J.P.
Carrara & Sons. Inc., Land Use Permit #lR0589-EB  (Revocation), Findings of Fact, Conclusions
of Law, and Order at 12 (May 13, 1992). Likewise, a permit applicant’s representations may be
incorporated into a permit as conditions. Re: The Stratton Comoration,  Application #2WO519-
9R3-EB,  Findings of Fact, Conclusions of Law, and Order at 18 (Jan. 15, 1998); Re: Sugarbush
Resort Holdinns. Inc., supra at 16-17; Re: Crushed Rock. Inc., #lR0489-EB  and #lRO489-1,
Findings of Fact, Conclusions of Law, and Permit Revocation Order at 1 1 - 12 (Oct. 17, 1986).

Condition 1 of LUP #3 W044 1 and the subsequent permit amendments specifically
incorporated by reference the Commission’s findings of fact and the exhibits upon which they
were based. Indeed, VINS’s  exhibits, and the representations contained therein, provided the
Commission with the evidence it needed to reach affirmative findings with respect to the various
Act 250 criteria. Therefore, it is appropriate for the Board, like the Commission and the parties,

3 VINS asserts that at some time prior to the filing of the LUP #3 W044 1 Applica-
tion, the District Coordinator reviewed its facilities and activities and determined that no
Act 250 permit was required. See VINS Memorandum of Law at 4, ftn.  2 (Aug. 27,
1998). VINS provided the Board with no evidence to verify this assertion, such as a copy
of a project review sheet.
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to rely on the material information provided by VINS in the LUP #3 W044 1 Application to
determine whether a change has occurred in the Raptor  Center Project requiring a permit
amendment. Re: Vermont RSA Limited Partnershin d/b/a Bell Atlantic Mobile, Land Use
Permit #3 W0738-4-EB  (Revocation), Findings of Fact, Conclusions of Law, and Order at 20-2 1
(Aug. 2 1, 1998); Re: The Stratton Corporation, supra; Re: Sugarbush Resort Holdings. Inc.,
sum-a.

The Commission reviewed the Project described by VINS in the LUP #3 W0441 Applica-
tion. In that application, the Commission was asked to approve a project highly limited in scope:
the “construction of 30 flight cages behind the existing VINS building for the rehabilitation and
maintenance of injured birds of prey,” a “graveled walking path for observance of some birds by
the public,” and “construction of associated 24’ by 42’ service building.” Accordingly, the
Commission was presented with an application addressing a very circumscribed set of physical
improvements for the purpose of creating a bird hospital, not a bird zoo or other major
educational attraction.

It cannot be said that the Commission tacitly approved changes that might result as an
outgrowth of the Raptor  Center’s increased popularity as an educational attraction, beyond those
changes described in the Project application. The proof of this is the Commission’s own findings
of fact and the exhibits filed by VINS upon which the Commission’s findings of fact were based.
The findings with regard to, for example, traffic and waste water were based onVINS’s  represen-
tations that traffic would increase by at most 10 car trips per week over the then current 8 car
trips per week and that septic flows would not increase as a result of the proposed development.
As the Board’s findings demonstrate, based on the average of the number of car trips per week,
traffic has increased nearly 14 times the figure identified by VINS in its 1984 application. While
VINS has represented that it has at no time exceeded the authorized waste water capacity of 905
gpd, its use of portable toilets prior to 1998 suggests that in-ground waste water disposal
capacity as well as ground water supplies at the Project Tract may not be sufficient to meet the
needs of the Raptor  Center’s 25,000 annual visitors, especially during peak periods of visitation
during the months of July and August.

VINS also asks the Board to segregate in its review those physical changes and any
change in use that have occurred on the one acre parcel described in the LUP #3WO441 Applica-
tion from those attributable to VINS’s other activities at the barn and Project Tract. As the
Board’s findings amply demonstrate, however, the Raptor  Center shares many of the physical
improvements associated with VINS’s  other programs. Members of the public visiting the Raptor
Center use the same parking lot as staff, volunteers and other members of the public, and they
purchase admission in the barn and use its toilets, gift shop, library and other amenities. There-
fore, the Board, in considering the changes that have occurred since the issuance of LUP
#3WO441,  must consider the changes related to the Raptor  Center that have occurred beyond
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the one acre designated in its exhibits as the Raptor  Center Project. This conclusion is consistent
with the definitions for “involved land” found at EBR 2(F)(2) and EBR 2(F)(3).

After Commission approval of the Raptor  Center Project in 1984, VINS made various
physical improvements and a change in use not described in the LUP #3 W044 1, nor in either of
the two subsequent permit amendments. The physical changes included, but were not limited to,
installing an underground water line from a pond on the Project Tract to the bird cages to provide
an additional source of water, constructing an outdoor classroom and a banding demonstration
station, and creating an outdoor recreation area with picnic tables, outdoor vending machines,
portable toilets, and signage.

In addition to the forgoing physical changes, VINS also implemented operational
changes. VINS promoted the Raptor  Center as an educational attraction designed to draw
substantial numbers of the visiting public, and initiated new programs including a summer camp,
thereby greatly increasing the intensity of public use at the Project Tract. Therefore, traffic and
other projections contained in LUP #3 W044 1 and subsequent amendment applications were no
longer reliable. Certainly an increase in visitation, from an estimated 800 to 1,200 persons to the
entire VINS facilities in 1984 to today’s 25,000 visitors to the Raptor  Center alone, cannot be
assumed from VINS’s  1984 submissions and the Commission’s findings of fact. See Re: Mount
Mansfield Co.. Inc., Declaratory Ruling #269, supra at 12 (July 22, 1992) (although public
assemblies had been held at the permitted facilities before, evidence demonstrated that only one
of these events had attracted similar numbers of people; accordingly the Board concluded that a
change of use had occurred).

The Board therefore concludes that both physical changes and a change in use have
occurred at the Project Tract.

2. Imnact  on LUP #3WO441  and the Act 250 Values

In the second step of the material change analysis, the Board must find that the alteration
has a significant impact on any finding, conclusion, term or condition of the project’s permit and
that the alteration affects one or more of the values Act 250 protects. Re: City of Barre Sludge
Management Program, Declaratory Ruling #284, Findings of Fact, Conclusions of Law, and
Order at 14 (Oct. 11, 1994). The emphasis in this analysis is not whether the physical change or
change in use conforms with the ten criteria of Act 250, but rather whether a permit amendment
should be required so as to provide the Commission with an opportunity to review post- 1984
alterations that it could not reasonably have contemplated based on the Project description given
by VINS in 1984.

The Board concludes that the changes that have occurred with respect to the Raptor
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Center Project have a significant impact on several of the findings issued in support of LUP
#3 W0441 and on Act 250 values. The Board concludes that the findings of fact in that permit
which are affected are those related to Criteria l(B)(waste disposal), 2 and 3 (water supply), and
5 (traffic). Additionally, these changes have a significant impact on permit conditions 4 and 5 of
LUP #3 wo44 1.

a. Criterion l(B) (waste disposal)

The physical changes and change in use have a significant impact on the Commission’s
1984 finding of fact with respect to Criterion l(B). The Commission essentially determined that
the waste disposal system, which serves both the VINS barn and the Raptor  Center service
building, would not result in undue water pollution. This finding was based on Certificate of
Compliance #3 W044 1. This certificate was not substantially altered by the subsequent issuance
of Certificate of Compliance #3 WO441-1  and permit WW-3-0053, because, based on the
representations made by VINS concerning the limited number of employees and others using the
facilities, the gpd calculations were assumed to be a good estimate of waste disposal needs at the
Project Tract. Neither the Commission nor the Protection Division of ANR, however, were
advised that instead of 6 FTE employees and 150 visitors per day, the system would need to
accommodate 20 FTE employees, 74 volunteers, the 25,000 visitors per year generated by the
Raptor Center, and numerous other persons who attend VINS’s summer camp and special events,
especially during the peak summer months of visitation. Such a concentrated use of the system
is a significant impact on the reliability of the Commission’s finding of fact under Criterion 1 (B)
and affects the value that this criterion is intended to protect, namely, avoidance of undue water
pollution. For similar reasons, it has a significant impact on Condition 4 of LUP #3 W044 1.

The Board is aware that, in addition to the existing waste disposal system, VINS has
used portable toilets to help alleviate the demand for water. However, the public’s use of these
portable toilets has not been authorized by any LUP amendment. This fact, along with the ANR’s
monitoring requirement (whether or not authorized by the Environmental Protection Rules),
supports the Board’s conclusion that waste disposal capacity is potentially inadequate at the
Project Tract and that given the substantial increase in the numbers of employees, volunteers and
visitors to the Project Tract, there is a significant impact on the Commission’s finding under
Criterion l(B) and Condition 4 of LUP #3WO441.  &g Re: Mount Mansfield Co.. Inc., supra at
13.

b. Criteria 2 and 3 (water supply)

Likewise, the physical changes and change in use have a significant impact on the
Commission’s findings of fact with respect to Criteria 2 and 3, which determine that the Raptor
Center Project has a sufficient water supply for its own needs and will not unreasonably burden
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other existing water supplies. The Commission approved the concrete storage tank and a second
well in its subsequent amendments to LUP #3 W044 1. The fact, however, that VINS continued to
use portable toilets for the public until May 1998 and has augmented its water needs for the bird
cages by pumping from a pond suggests that even with the addition of the second well, ground
water is, as VINS has represented, a “scarce commodity” at the Project Tract. Given that the
Raptor  Center has evolved into a major educational attraction with public visitation having
increased since 1984 from an estimated 800 to 1,200 persons to 25,000 today, the Board believes
that the change of use from a bird hospital to a bird zoo, and the resultant substantial change in
intensity of use from the baseline data provided by VINS in 1984, has a significant impact on the
reliability of the Commission’s findings of fact with respect to water supply under Criteria 2 and
3 and such change affects the values that those criteria are intended to protect. Furthermore, the
changes noted above may have a significant impact on Condition 5 of LUP #3 W044 1.

Whether VINS’s use of groundwater does or does not unreasonably burden the Gilbert
and Vitols water supplies is a question that is properly to be decided by the Commission in a
permit amendment proceeding. The Board notes, however, that a water supply and waste water
disposal permit does not create a rebuttable presumption of compliance under Criterion 3. Re:
Roger Loomis d/b/a Green Mountain Archery Range and Richard H. Sheldon, #lR0426-2-EB,
Findings of Fact, Conclusions of Law, and Order at 19 (Dec. 18,1997). Therefore, in any permit
amendment proceeding, VINS may not use WW-3-0053 or any other water supply and waste
water disposal permit as presumptive evidence that its project will not cause an unreasonable
burden on an existing water supply, such as the domestic water supplies of the adjoining
Neighbors.

c. Criterion 5 (traffic)

The Board concludes that the change in use, and resultant increase in traffic due to
increased visitation, have had and will have a significant impact on the Commission’s finding of
fact with respect to Criterion 5, which concludes that the improvements described in LUP
#3WO441 will not create unsafe traffic conditions or unreasonable congestion. By its own
admission in the narrative supporting the LUP #3 W044 l-2 Application, VINS-conceded that the
Project Tract is located on a twisty, rural town road and site distances are not ideal. In 1984,
VINS represented in the narrative to the LUP #3 W044 1 Application that the Raptor  Center
Project would generate 10 car trips per week or 520 car trips per year. In 1997, there were 7,132
car trips per year. Therefore, the increase in car trips between 1984 and 1997 is nearly 14-fold.
With higher visitation, expecially  during the summer months, the volume of traffic currently
attributable to the Raptor  Center is significantly greater than that which was considered by the
Commission based on VINS’s  1984 projected levels. Thus, while Church Hill Road was rated in
1974 for a volume of 1,000 vehicles per hour, the Board is not convinced that this fact was the
sole basis for the Commission’s affirmative finding under Criterion 5.
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In view of the enormous increase in the traffic volume entering and exiting the entrance
drive, the Board concludes that the Commission’s specific findings of fact with regard to
Criterion 5 are no longer reliable. The Board therefore concludes that the changes in visitation
levels and attendant traffic affect at least one of the values that Criterion 5 is intended to effect,
traffic safety.

d. Criterion 8 (aesthetics)

The Board concludes that the deviations in the execution of the physical improvements
proposed in the LUP #3 W044 1 Application, coupled with the addition of various outdoor public
amenities referred to in the Board’s findings of fact, are physical changes but they do not have a
significant impact on the Commission’s finding of fact with respect to aesthetics under Criterion
8. The Raptor  Center service building and cages are largely hidden from public view, and the
surrounding fence, while it is visible from the Gilbert property, is an aesthetic improvement over
that approved in LUP #3 W044 1. The additional trees planted by VINS have further reduced any
adverse visual impact that the Project might have had from other vantage points. The entrance
drive, barn, and parking lot, while all visible from the Vitols driveway, were constructed prior to
the 1984 application and have not been altered since the Commission’s review of the barn
addition.

Furthermore, it is apparent that the Commission never considered aesthetic impacts other
than visual impacts. While it is true that the Commission could not have anticipated in 1984 the
substantial increase in visitation and traffic related to the Raptor  Center Project, it made no
findings and imposed no permit conditions intended to set a baseline or ceiling for measuring the
impacts of any noise or dust generated by visitors or their automobiles at or near the Project
Tract. Therefore, the Board concludes that the change in use, and the resultant change in intensity
of use, that have occurred at the Project Tract may affect aesthetics, at least with respect to noise
or dust, but they do not have a significant impact on any Commission finding, conclusion or
permit condition with respect to the Raptor  Center Project under Criterion 8.

e. Criteria 9(K) (public investment) and 10 (local plan)

Since the Commission never made a finding of fact with respect to Criterion 9(K) and
it relied exclusively on a letter from the Town of Woodstock administrator in determining the
Raptor  Center Project’s conformance with Criterion 10, the baseline from which to evaluate
whether a material change has occurred does not exist. If the Commission had done a more
thorough review under these criteria, the Board might have been able to determine that a material
change with respect to these criteria had occurred given, for example, the substantial increase in
traffic generated by the Raptor  Center. However, based on the limited evidence in this proceed-
ing, the Board is not persuaded that a material change has occurred under either Criterion 9(K) or
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10. Re: Clearwater Realtv, Declaratory Ruling #3 18, Findings of Fact, Conclusions of Law, and
Order at 11 (Sept. 27, 1996) (Board did not find a material change where Commission had made
no findings or conclusions, and had not imposed permit conditions, with respect to impacts of the
prior permitted project under certain criteria); Re: George Stump and Joelle King, Declaratory
Ruling #309, supra at 8-9.

f. Effect on Act 250 values

The Board has stated before that the “Act 250 values” are the values protected by theAct
250 criteria because it is through achieving compliance with those criteria that the public and the
environment are protected. Re: Mount Mansfield Co.. Inc., supra at 15; Re: Homestead Design,
#4C0468-l-EB,  Findings of Fact, Conclusions of Law, and Order at 5 (Sept. 6, 1990).

By having a significant impact on the Commission’s findings of fact, the physical
changes and change in use attributable to the Raptor  Center Project also affect the Act 250 values
because each of these findings relates to the Project’s compliance with Act 250 Criteria l(B), 2,
3, and 5. Therefore, the Board concludes that material changes have occurred at the Project Tract
requiring that a permit amendment application be filed by VINS.

C. Substantial Change Analvsis

EBR 2(G) defines substantial change as “any change in a development or subdivision
which may result in significant impact with respect to any of the criteria specified in 10 V.S.A.
$6086(a)( 1) through (a)( 10)” The Board is not required to determine whether a project will
comply with the ten criteria; rather it need only decide whether an activity will result in a
substantial change applying a two-step process. Re: Town of Sunderland, supra at 10.

First, the Board must find that a physical (“cognizable”) change has taken place or will
take place to the project. Re: Unifirst Cornoration, supra at 16; Re: Town of Sunderland, supra
at 10. The Board has found that some physical changes have occurred as part of its “material
change” analysis above, therefore the Board may proceed to the second step in the “substantial
change” analysis. This requires the Board to find that such changes m result in significant
impact with respect to any of the criteria specified in the ten criteria. In re H.A. Manosh
Corporation, 147 Vt. 267 (1986).

The Board has repeatedly found that a potential for significant impact under one or more
of the ten Act 250 criteria is all that is required to make a determination that a “substantial
change” has occurred. The Vermont Supreme Court has affirmed this test. In re Barlow, 160 Vt.
5 13 (1993); In re H.A. Manosh  Cornoration, supra. On the other hand, some changes may be
cognizable but they may not have the potential for significant impacts on Act 250 criteria. Re:
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Kelly Green Recyclinp  Facility, Declaratory Ruling #293, Findings of Fact, Conclusions of Law,
and Order (Aug. 24, 1994) (increased reliance on truck traffic is a cognizable change, but does
not have the potential for significant impacts under any Act 250 criteria); cf. Re: John Gross
Sand and Gravel, Declaratory Ruling #280, Findings of Fact, Conclusions of Law, and Order
(July 28, 1993) (use of a crusher and road construction can constitute substantial changes).

The Board concludes that the physical changes that have occurred at the Project Tract in
connection with the Raptor  Center Project have not had nor will have a significant impact under
one or more of the ten Act 250 criteria. The emphasis here is on the word “significant.” While
the changes in use at the Project Tract, and resultant change in intensity of use from the baseline
data provided by VINS in 1984, have been dramatic, the substantial change analysis is limited to
consideration of physical changes at the Project Tract. The Board concludes that the physical
changes at the Project Tract, such as the change in the materials used to build the perimeter fence
and the provision of picnic tables and vending machines, while “cognizable” changes, are not
changes that will have a significant impact under one or more of the Act 250 criteria. See Re:
Clearwater Realty, Declaratory Ruling #3 18, supra (replacement of fence along 25-foot right-of-
way, cleaning and re-seeding of grass drainage swale, placement of nine-by-twenty-five-foot
gravel strip, and placement of mesh to stabilize embankment were cognizable physical changes,
but were not substantial changes); Re: Kelly Green Recycling, supra.

D. Conclusion

Because the Board concludes that “material” changes have occurred, both physical
changes and changes in use, since the issuance of LUP #3 W044 1, the Board concludes that
VINS must apply for and receive an Act 250 permit amendment, which shall address impacts on
waste water disposal, water supply, and traffic and with respect to various unpermitted improve-
ments jointly used by the Raptor  Center and other VINS programs. Such permit amendment
application should be filed prior to the opening of the 1999 public season, or May 1, 1999,
whichever comes first, and shall be reviewed by the Commission applying the minor amendment
process. EBR 34(C) and 5 1.
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VI.

1.

2.

3.

ORDER

Official notice is taken of the documents identified in Section II., above.

On or before the opening of the 1999 public season, or May 1, 1999, whichever comes
first, VINS must apply for an amendment to LUP #3 W0441 for post-1984 physical
changes and change in use associated with the operation of the Raptor  Center
constituting a material change to the Project. Such permit amendment shall be filed in
accordance with EBR 34(C) and 5 1, and shall address Project impacts under Criteria
l(B), 2,3 and 5.

Jurisdiction is returned to the District #3 Environmental Commission.

Dated at Montpelier, Vermont, this llth day of February 1999.

VERMONT ENVIRONMENTAL BOARD
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