
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 15 1

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to whether the construction of certain improvements by
Unifirst Corporation, Inc. (“Unifirst”)  in the Town of Williamstown requires a permit

pursuant to 10 V.S.A. Chapter 15 1 (“Act 250”). As explained below, the Board
concludes that Act 250 permits are required.

I. PROCEDURAL SUMMARY

On June 3, 1997, the District $5 Coordinator issued Jurisdictional Opinion #5-97-
9 which concludes that certain changes to Unifirst’s  groundwater collection and treatment
system in the Town of Williamstown constitute a substantial and material change to Land
Use Permits # jROO72 and #5R0153  (collectively the “Permits”) pursuant to
Environmental Board Rule (“EBR”)  34.

On July 2, 1997, Unifirst appealed from JO fc5-97-9 and filed a petition for a
declaratory ruling (“Petition”). Unifirst contends that the changes at issue in JO #5-97-9
do not require an Act 250 permit.

On August 12,1997,  then Board Chair John T. Ewing convened a prehearing
conference and, on August 27, 1997, issued a Prehearing Conference Report and Order
(“Prehearing Order”). There was no objection to the Prehearing Order, in whole or part,
and, accordingly, the Prehearing Order is final with respect to all matters decided therein.

During October and November, 1997, the parties filed prefiled testimony,
evidentiary objections, and proposed findings of fact, conclusions of law, and order.

On December 3, 1997, the Board convened a hearing in this Petition with the
following persons participating:

Unifirst Corporation by Martin Miller, Esq.
Al and Joyce Day, and Al Day, Jr., by Stephen Reynes,  Esq.

At the hearing’s conclusion, the Board recessed this Petition pending deliberation
and issuance of this decision. The Board deliberated on December 3, 1997, and January
28. 1998. and. on that day, declared the record complete and adjourned the hearing. This
matter is now ready for decision. To the extent any proposed findings of fact and
conclusions of law are included below. they are granted; otherwise. they have been
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considered and are denied. See Petition of Village of Hardwick  Electric Denartment,  143
Vt. 437,445 (1983).

II. OFFICIAL NOTICE
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The Prehearing Order took official notice of the Permits. including the respective
application, plans, and exhibits relative to each permit. There was no objection to the
Prehearing Order. At the heqing,  official notice was taken of the following:

1. Re: Unifirst Comoration and Williamstown School District, Land Use
Permit #5R0072-1  (July 24, 1997).

2. Re: Unifirst Corooration and Williamstown School District, Land Use
Permit #5R0072-2  (Nov. 12, 1997) and Re: Unifirst Corporation and Williamstown
School District, Findings of Fact, Conclusions of Law, and Order, #5R0072-2  (Nov. 12,
1997).

3. In the Matter of Unifirst Corporation, Statement of Claims and Defenses
Pursuant to V.R.C.P. 8(g), Docket No. S53-840eC (Apr. 26, 1984).

4. In the Matter of Unifirst Corporation, Consent Decree, Docket No. S5;-
840eC (Apr. 22, 1986).

5. In the Matter of Unifirst Corporation, Stipulation and Consent Decree,
Docket No. S53-840eC  (Mar. 24,1997).

There was no objection to the Board taking official notice of the above referenced
items. Accordingly, of%zial  notice was taken of the aforementioned.

III. ISSUES

As stated in the Prehearing Order, the issues are:

1. Whether, based on Re: Unifirst Corporation, Declaratory  Ruling #166,
Memorandum of Decision (Feb. 20, 1985) and Re: Interstate Uniform Services_ Inc.,
Declaratory Ruling ff147,  Findings of Fact, Conclusions of Law, and Order (Sept. 26,
1984), the Board is precluded from taking jurisdiction over the changes at issue in this
Petition under the doctrines of res judicata or collateral estoppel.

7_. Whether. pursuant to 10 V.S.A. 3 6001(3)  and EBR 2(A)(2) and 2(L),  the
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changes at issue in this Petition constitute development such that an Act 250 permit is
required.

3. Whether, pursuant to EBR 2(G) and 34(A) and (B), the changes at issue in
this Petition constitute a substantial change to the Permits such that an _4ct 250 permit is
! required.

4. Whether, pursuant to EBR 2(P) and 34(A) and (C), the changes at issue in
I this Petition constitute a material change to the Permits such that an Act 250 permit is
required .

IV. FINDINGS OF FACT
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Unifirst is a for-profit-corporation organized under the laws of the ,

Commonwealth of Massachusetts and licensed to do business in the State of
Vermont. Unifirst has business operations throughout the United States.

Re: Unifirst Cornoration and Williamstown School District, Land Use Permit
#5R0072-1  (July 24, 1997) authorizes the installation of a culvert extension at
each end of an existing culvert located under the Williamstown Elementary
School driveway (“Culvert Permit”).

The extension consists of 225 feet at the existing culvert’s north end and 50 feet at
the south end. covering of the extensions with clean soil, grading, and reclamation
(“Culvert Extension”). The Culvert Extension has been constructed on the
Williamstown Elementary School grounds.

Re: Unifirst Corporation and Williamstown School District, Land Use Permit
#X0072-2  (Nov. 12. 1997) authorizes the construction and operation of a
modified collection system for groundwater contaminated with
tetrachloroethylene (“Treatment Permit”).

The collection system includes a filtration facility located on the grounds of the
Williamstown Elementary School (“Treatment Facility”).

The Perition  pertains to whether the Culvert Extension and the Treatment Facility
require an Act 250 permit (collective!y.  the Culvert Extension and the Treatment
Facility shall be referred to as the “Project”).

The Project w-ill be located on a tract or tracts of land greater than ten acres in size
owned or controlled by Unifirst.
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Unifirst owns a tract of iand uphill and across a street from the Williamstown
Elementary School (“Unifirst Tract”).

On April 26, 1972, the District #5 Environmental Commission issued Land Use
Permit #5R0072  to the Williamstown School District (“School Permit”). The
School Permit authorized the construction of an addition to and renovation of the
Williamstown Elementary School. The School Permit’s sole condition is that the
project authorized therein is subject to the findings of fact and conclusions of law
which order the issuance of the School Permit.

In its application for Land Use Permit #5R0153,  Unifirst’s predeceF;or  in title,
Interstate Industrial Uniform Rental Service, Inc., described the project as the
“[c]onstruction  of [an] industrial dry-cleaning and washing facility.”

On October 6, 1972, the District #5 Environmental Commission issued Land Use
Permit #5R0153  to Unifirst’s predecessor in interest, Interstate Industrial Uniform
Rental Service, Inc (“Unifirst Permit”). The Unifirst Permit authorized the
construction and operation of an industrial dry-cleaning and washing facility on
the Unifirst Tract (“Unifirst Facility”). The Unifirst Permit’s sole condition is that
the project authorized therein is subject to the findings of fact and conclusions of
law which order the issuance of the Unifirst Permit.

Unifirst terminated its dry-cleaning operations at the Unifirst Facility in
September, 1983, and terminated its washing operations in October, 1984.
Unifirst now uses the Unifirst Facility as a transfer station for laundry as part of
its business operations.

The Permits do not authorize the Project. The findings of fact which order the
Permits’ issuance do not describe the Project.

On April 26, 1984, the State of Vermont and Unifirst filed In the Matter of
Unifirst Corporation, Statement of Claims and Defenses Pursuant to V.R.C.P.
8(g), Docket No. S5%840eC, Apr. 26, 1954 (“Statement of Claims”).

On April 22, 1986, the State of Vermont and Unifirst entered into In the Matter of
Unifirst Cornoration, Consent Decree, Docket No. S53-840eC,  April 22? 1986
(“1986 Consent Decree”).

On March 24, 1997, the State of Vermont and Unifirst entered into In the Matter
of Unifirst Cornoration, Stipulation and Consent Decree, Docket No. S53-840eC.
(Mar. 24, 1997) (“1997 Consent Decree”).
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23.

24.

The Statement of Claims, the 1986 Consent Decree, and the 1997 Consent Decree
pertain to the contamination of the groundwater supply in the vicinity of the
Unifirst Tract. Since the 1986 Consent Decree, Unifirst has been collecting
groundwater from a plume area where contamination occurred over a period of
years. Collection and decontamination of groundwater will need to continue for
at least another 30 years.

In part, under the 1997 Consent Decree, the State of Vermont covenants not to
institute or pursue other civil litigation or administrative action against Unifirst:
(1) related to, or arising from, the 1986 Consent Decree; (2) for damages from the
release of tetrachloroethylene (“PCE”) at the Unifirst Facility; and (3) for
penalties for, or the remediation of, the releases or threatened releases identified in
the 1997 Consent Decree.

Releases or threatened releases includes releases of hazardous materials from the
Unifirst Facility.

In part, the State of Vermont’s covenant to not pursue civil or administrative
remedies is conditioned upon Unifirst’s  compliance with all terms of the 1997
Consent Decree.

Paragraph #44 of the 1997 Consent Decree requires, in part, that Unifirst file a
work plan for all modifications of the existing groundwater collection and
treatment system required for obtaining an approved surface water discharge
point. Unifirst is required to use its best efforts to arrange for access, obtain any
applicable permits and approvals, and, if permitted and approved, construct an
alternative discharge point as approved.

The Project is being done to comply with the terms of the 1997 Consent Decree,
including paragraph #44.

Under the 1997 Consent Decree, Unifirst must pay $1.45 million dollars into the
State of Vermont Environmental Trust, and must purchase for the trust’s benefit a
guaranteed annuity or investment contract yielding the sum of $330,000 per year
for 29 years. In part, these funds are to pay for the Treatment Facility. Prior to
the 1997 Consent Decree, Unifirst paid directly for all activity related to the
collection and decontamination of groundwater.

The adjective “industrial” is defined, in part, in Webster’s Ninth New Collegiate
Dictionary as “of or relating to industry.” The noun “industrial” is defined: in
part, as “a company engaged in industrial production or service.”
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25.

26.

27.

28.

29.

30.

The Culvert Extension is intended to prevent exposure to water and soil
contaminated with PCE which may be present in an open ditch and seeps on the
grounds of the Williamstown Elementary School. The Culvert Extension is
intended to minimize the risk of PCE exposure to the students at the school.

The construction of the Culvert Extension involved the digging of a ditch, laying
pipe, covering the ditch, and seeding the ground.

The Treatment Facility will include a building to house the ground water filtration
system. The building will be a 24’ by 30’ by 15’ concrete structure built into the
side of a hill on the Williamstown Elementary School grounds.

On the side of the building facing the property owned by Al and Joyce Day, the
full 15’ wall will be exposed. Trees will be removed to accomplish the building’s
installation.

Access to the Treatment Facility will be via a new 320 foot-long driveway. The
Treatment Facility will be enclosed by a chain link fence. The chain link fence
which separates the Williamstown Elementary School building and the school’s
ball field, and two utility poles will be removed. There is the potential that the
Treatment Facility could interfere with the school’s operation due to safety issues.

The Treatment Facility is located downhill from the Williamstown Elementary
School. The Days’ property is adjacent to and easterly of the Williamstown
Elementary School grounds. The unnamed tributary which is to receive the
discharge from the Treatment Facility is located on the Days’ property.

Currently, there are a series of collection pipes beneath a hill on the Unifirst Tract
between the Unifirst Facility and the Williamstown Elementary School, and other
properties in the vicinity of the Treatment Facility. Based on gravity flow,
groundwater is collected and then is pumped uphill to a groundwater filtration
unit located in the Unifirst Facility.

At the Unifirst Facility, decontamination and filtration of contamins:ed
groundwater is achieved by the use of a series of carbon filters. After
decontamination and filtration, the groundwater is discharged into the
Williamstown public wastewater treatment system. The Williamstown sewage
treatment plant includes two aerated lagoons. The treated discharge goes through
both lagoons and ultimately is discharged into a tributary of the Stevens branch of
the Winooski River.
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33.

34.

35.

36.
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39.

40.

41.

The Treatment Facility is intended to replace the current system. If built, the
Treatment Facility would use the same collection pipes. However, instead of
pumping the groundwater uphill to the filtration unit located in the Unifirst
Facility, the groundwater will flow by gravity to the Treatment Facility building.

Inside the Treatment Facility building there will be a filtration unit equipped with
carbon filters. The unit consists of two paraliei  trains of carbon filters, each train
equipped with two filters.

The filters are carbon absorption filters designed to remove PCE. PCE
biodegrades into other compounds, including, but not limited tot vinyl chloride
and TCE. The carbon filters can remove the majority of the compounds that
result from PCE biodegrading. There may be some breakdown from the PCE that
will not be removed.

After filtration, the water will be discharged as provided for in Agency of Natural
Resources Discharge Permit #3-1435 issued on September 26, 1997 (“Discharge
Permit”).

The Discharge Permit authorizes the discharge of treated PCE contaminated
groundwater into an unnamed tributary of Rouleau Brook. The Rouleau Brook
flows into the Stevens branch of the Winooski River.

The Discharge Permit’s authorized point of discharge into the tributary does not
always have water in it. At times the tributary is dry (ephemeral) at the proposed
point of discharge.

If filtered groundwater is discharged from the Treatment Facility when the
tributary is dry, then some of the discharge will infiltrate back into the
groundwater, and there will be no dilution of the discharge at its point of
discharge.

The amount of filtered groundwater discharged from the Treatment Facility will
vary from day-to-day, and season-to-season because the groundwater is being
collected from a natural system. The amount of contaminated groundwater that is
collected depends upon precipitation. snowmelt. and other climate factors.

The tributary is dry, and thereby experiences zero flow, during the drier times of
the year. Generally, this is during late summer and early fall. It is also during this
sxne period that groundwater levels are at their lowest. During the drier times of
year, the collection of groundwater for treatment is also at its lowest level.
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43.

44.

45.

46.

47.

V.

The Discharge Permit authorizes the filtered and decontaminated groundwater to
have a PCE level of 8 ug/l.  The applicable surface water quality standard for PCE
is 8 ug/l.

When a discharge is to a stream bed during a period of no natural in stream flow
the discharge does not enter a surface water. Rather, the discharge infiltrates into
the dry stream bed and results in a discharge to groundwater.

The Vermont Ground Water Protection Rule and Strategy (“GWPRS”) sets forth
water quality standards for discharges to groundwater. The GWPRS standard at
the Discharge Permit’s point of discharge for PCE is 0.7 ug/l. The groundwater in
this area of Williamstown (including the vicinity around the unnamed tributary)
has a PCE concentration of approximately 80 ug/l  as a result of the contamination
from past waste management practices at the Unifirst Facility.

The 1986 and 1997 Consent Decrees are the enforcement actions taken by the
State to address the exceedence of the 0.7 ug/l  PCE groundwater enforcement
standard.

If the GWPRS groundwater standard is applicable, then the Discharge Permit
authorizes a discharge that exceeds that standard, notwithstanding that when the
unnamed tributary is dry, some or all of the discharge will infiltrate back into the
groundwater.

The 1997 Consent Decree does not mandate a specific location for the point of
discharge from the Treatment Facility. The 1997 Consent Decree does not require
the exact location authorized by the Discharge Permit.

CONCLUSIONS OF LAW

A. De Novo Review and Burden of Proof

Pursuant to 10 V.S.A. 5 6007(c) and EBR 3(D), a petition for declaratory ruling is
conducted de novo to determine the applicability of any statutory provision or of any rule
or order of the Board. Although it may come to the Board as an appeal of a jurisdictional
opinion, the issue in a declaratory ruling proceeding is not whether a jurisdictional
opinion, or any part thereof, is correct. Thus, facts stated or conclusions drawn are not
considered by the Board. Provided a petition is timely filed, the only issue is the
applicability of any statutory provision or of any rule or order of the Board over the
project described in the jurisdictional opinion.
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The burden of proof to show that a project is exempt from Act 250 is on the
person claiming the exemption. in this case the Petitioner. Re: Weston Island Ventures,
Declaratory Ruling #I69 at 5 (June 3, 1985):  citing  Bluto v. Emnlovment Securitv, I 35
Vt. 205 (1977). The burden of proof consists of the burdens of production and
persuasion. Re: John Gross Sand and Gravel, Declaratory l$uling  #280  at 9 (July 28.
1993); Re: Pratt’s ProDane,  Findings of Fact, Conclusions o# Law, and Order #3R0486-
EB at 4-6 (Jan. 27, 1987).

B. Res Judicata or Collateral Estoppel

i. Unifirst’s proposed findings and conclusions

The Prehearing Order stated the first issue in this Petition as whether, based on
Re: Unifirst Corporation, Declaratory Ruling ff 166, Memorandum of Decision (Feb. 20,
1985) and Re: Interstate Uniform Services. Inc., Declarato
Fact, Conclusions of Law, and Older (Sept. 26, 1984), the

uling ff147,  Findings of

jurisdiction over the changes at itsue in this Petition under
is precluded from taking
c:rines of res judicata or

collateral estoppel.

In its proposed findings of fact and conclusions of law filed with the Board on
November 19, 1997, Unifirst concedes that “neither the doctrines of res judicata nor
collateral estoppel bar the Board from considering whether an Amendment to any Act
250 Permit is required for the ground water filtration system or culvert extension
project.“*

Accordingly, the Board concludes that it is not pre
over the Project under the doctrifies  of res judicata or coil

ed from taking jurisdiction

ii. generally

Independent of Unifirst’s proposed findings of fact and conclusions of law. the
Board also concludes that res judicata and collateral estoppel do not apply because their

‘a “Unifirst Corporation’s Preliminary Proposed Findings of Fact and Conclusions of
Law” at 8, filed with the Board on November 19, 1997. In this same filing, Unifirst proposes
a fifth issue not identified in the Prehearing Order. Unifirst did not object to the Preheariny
Order’s statement of the issues and it is bound by the Prehearing Order. Accordingly,
Unifirst’s proposed fifth issue is not an issue in this Petition.
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respective elements have not been satisfied

The Vermont Supreme Court has summarized the fundamental underpinnings of,
and similarities between, res judicata and collateral estoppel:

The principle of res judicata, or claim preclusion, “‘bars litigation of
claims or causes of action which were or might properly have been
litigated in a previous action.“’ State v. Dann, 8 Vt. L.W. 209,210 (1997)
(quoting Cold Springs Farm Dev.. Inc. v. Ball, 163 Vt. 466,472,661  A.2d
89, 93 (1995)). The related doctrine of collateral estoppel, or issue
preclusion, “prevents a party from relitigating an issue that has necessarily
been decided in a previous action.” Cold Springs Farm, 163 Vt. at 468,
66 1 A.2d at 9 1 ., The core inquiry in either case is whether there was a
“full and fair opportunity to litigate” the matter in the earlier action. Id. at
469,661 A.2d at 91.

Agway. Inc. v. Grav, Docket No. 95-65 1, slip op. at 3 (Nov. 21, 1997).

The application of both doctrines links a full and fair opportunity to litigate to
what facts were or could have been presented.

a. res judicata elements

Res judicata “will bar a subsequent action only if the court issued a final judgment
in the previous action, and ‘the parties, subject matter and causes of action are identical or
substantially identical.“’ Dann, 8 Vt. L.W. at 210 (quoting Berisha T.: Hardy, 144 Vt.
136, 138 (1984)). For the purposes of claim preclusion, two causes of action are the same
if they can be supported by the same evidence. Hill v. Grandev, 132 Vt. 460,463 (1974).

In specifically addressing administrative agencies, the Vermont Supreme Court
has ruled that “[r]es judicata applies to final determinations by an administrative agency
acting in a judicial capacity.” Zingher  v. Denartment  of Aging and Disabilities, 163 Vt.
566, 571 (1995),  citing to Delozier v. State, 160 Vt. 426,429 (1993). The Court stated in
Delozier:

I The United States Supreme Court has held that the doctrine of res judicata
applies to administrative decisions “[w]hen  an administrative agency is
acting in a judicial capacity and resolves disputed issues of fact properly
before it which the parties have had an adequate opportunity to litigate.”
United States v. Utah Construction & Mining Co., 394 U.S. 394,422
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(1966). Similarly, the Restatement (Second) of Judgements $ 83 states
that administrative adjudicative decisions have res judicata effect only
where “the proceeding resulting in the determination entailed the essential
elements of adjudication.” These elements include adequate notice to
interested parties. the right of parties to present evidence and legal
argument, final judgment, and procedural elements necessary to afford fair
determination of the matter in light of the magnitude and complexity of
the matter. u. This Court has previously adopted 4 83 of the Restatement
and given res judicata effect to administrative adjudicatory decisions.

Delozier, 160 Vt. at 429.

In Zingher, the Court determined res judicata did not apply to an order by the
Human Service Board. First, the Court reviewed the plain language of the original order,
and concluded that it left open the possibility of reviewing the matter at a later time.
Second, after the issuance of the Human Service Board’s first order but prior to the
issuance of its second order, the Court noted that the administrative agency to which the
Human Service noard had remanded the matter had re-examined the plaintiff’s case. Th!:
result on remand was that there was significantly more information with respect to the
plaintiffs needs “at the time of the second hearing.” Zinoher,  163 Vt. at 571. Finali:..
the Court noted other factual circumstances which led the Court to conclude that “[a]11  of
these facts indicate that it is inappropriate to apply res judicata to [the plaintiffs] claim.”
Id.

The Days were not a party in Declaratory Rulings #147  and #166.  The Days are
parties in this proceeding. Regardless of why the Days were not a party in the two prior
proceedings, the parties in this Petition are not the same as those in Declaratory Rulings
ff147 and #166.

/
This Petition’s subject matter is not the same as that which was present in

Declaratory Rulings #147  and #166. While activity or legal issues related to the Unifirst
Facility were and are at issue in ail three proceedings, neither of the two prior
proceedings pertained to the construction of the Treatment Facility. Instead, the only new
construction at issue in either of the two prior proceedings was the construction of a
storage addition to the Unifirst Facility.’ Thus, the subject matter in this Petition is not

‘See Interstate Uniform, Declaratory Ruling #147  at 9-l 0 (1983 construction of a 2,000
square foot addition to Unifirst Facility constituted a substantial change to Land Use Permit
#5RO 153 and required an Act 250 permit amendment).
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the same as that which was present in the two prior Board proceedings.

The causes of action in this Petition and the two prior proceedings are not the
same since they can not be supported by the same evidence. In Declaratory Ruling ff147,
there were three  issues, none of which addressed construction related to the filtering and
decontamination of groundwater containing PCE. In Declaratory Ruling #166, there
were two issues: (a) whether a declaratory ruling is an appropriate method for contesting
a district commission decision; and (b) whether the Board should accept an interlocutory
appeal from a district commission decision. Neither of these two issues resulted in
evidence regarding groundwater collection, groundwater decontamination, the
discharging of filtered groundwater into an ephemeral stream, the quality of the water
being discharged, or the quality of the receiving water. In fact, in Declaratory Ruling
#166,  the Board did not even convene an evident&try  hearing, and its Memorandum of
Decision ordering dismissal of the proceeding lacks enumerated findings of fact. The
evidence at issue in the prior two proceedings cannot support the issues in this Petition
and, therefore, the cause of action in this Petition is not the same as those in Declaratory
Rulings #147 and #166.

The three elements to res judicata are not met. The failure to satisfy the third res
judicata element is significant given the following statement by the Board in Declaratory
Ruling #166:

[Hlaving  decided to deny Unifirst’s appeal request, we feel obligated to
provide limited guidance to the Commission. We are troubled by issues
raised by the parties during the course of oral argument. . . . Unifirst
suggested that, in some manner, the Act 250 process posed an impediment
to [its] implementation of its “remedial action plan.” Act 250 jurisdiction
only extends in this circumstance to the construction of improvements for
a commercial purpose. Work which is in the nature of pollution abatement
and clean-up, and which does not involve the construction of new
improvements to be used as components of Unifirst’s on-going
commercial operations, does not require Act 250 review. For example, the
excavation and removal of contaminated soil or the installation of a
groundwater testing and filtering system designed solely to abate
contamination do not require a land use permit.

Unifirst, Declaratory Ruling #166  at 2-3.

This statement was not necessary to the adjudication of the two issues before the
Board. was not the subject of any evidence, may not have been an issue addressed in
written filings to the Board, and was not part of the Board’s final judgment order.
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Rather, the judgement order simply dismissed the proceeding and denied Unifirst’s
motion for interlocutory appeal. Id. at 4.

Thus, with regard to whether pollution abatement improvements require an Act
250 permit, the Board never resolved any disputed issues of fact properly before it which
the parties had an adequate opportunity to litigate, there was not adequate notice to
interested parties like the Days, the parties were denied the right to present evidence and
legal argument, and the Board’s final judgment order did not expressly state that
pollution abatement improvements are exempt from Act 250. The factors identified in
Delozier as mandatory to the application of res judicata in adminiLuative  proceedings are
absent.

Accordingly, since res judicata is not applicable, Declaratory Rulings f: 147 and
#166 do not preclude the taking of jurisdiction over the Project.

b. collateral estoppel elements

Collateral estoppel is a doctrine which is intended to eliminate repetitive
litigation, and give repose to litigants. Applying collateral estoppel prevents a party from
relitigating those issues necessarily and essentially determined in a prior action. Berisha
v. Hardv, 144 Vt. 136, 138 (1984). Although collateral estoppel does not apply to
administrative proceedings as an inflexible rule of law, the principles of collateral
estoppel generally apply in Act 250 proceedings. See In re Apnlication of Carrier, 155
Vt. 152, 157 (1990). Before precluding relitigation of an issue, a court must examine the
first action and the treatment the issue received in it. State v. Pollander, Docket No. 96-
387, slip op. at 3,(Dec.  5, 1997). The Pollander Court stated:

This Court looks to the five elements set forth in Trenanier v. Getting
Oroanized. Inc., 155 Vt. 259,265,583 A.2d  583,587 (1990),  and finds
preclusion when: (1) preclusion is asserted against one who was a party or
in privity with a party in the earlier action; (2) the issue was resolved by a
final judgment on the merits; (3) the issue is the same as the one raised in
the later action; (4) there was a full and fair opportunity to litigate the
issue in the earlier action; and (5) applying preclusion in the later action is
fair.

---The five TreDanier  factors are not satisfied in this Petition. The Days were not a
party or in privity  with a party in Declaratory Rulings #147 and #166. As discussed in
more detail above, the Board’s two prior declaratory rulings did not resolve by a final
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judgment on the merits that pollution abatement is exempt from Act 250 jurisdiction.
The issue of whether pollution abatement is exempt from Act 250 was not an issue on
appeal in either declaratory ruling. There was not a full and fair opportunity to litigate
whether pollution abatement is exempt from Act 250. It would not be fair to apply
preclusion in this proceeding since the Days were not a party in the two prior declaratory
ruling proceedings, and the unnamed tributary which is to receive the discharge from the
Treatment Facility is located on the Days’ property.

Accordingly, since collateral estoppel is not applicable, Declaratory Rulings # 147
and # 166 do not preclude the taking of jurisdiction over  the Project.

C. Development

Act 250 requires that a land use permit be obtained prior to commencing
construction on a development. 10 V.S.A. 9 608 l(a). Under 10 V.S.A. $ 6001(J) and
EBR 2(A)(2), development is defined, in part, as the construction of improvements on a . !

tract or tracts of land, owned or controlled by a person, involving more than 10 acres of
land within a radius of five miles of any point on any involved land, for commercial or
industrial purposes where a municipality has adopted permanent zoning and subdivision.

The Board concludes, and the parties do not dispute, that the involved land of the
Project is sufficient in amount to trigger Act 250 jurisdiction. The issue of contention,
however, is whether the Project is for a commercial or industrial purpose. The Board
concludes that the Project is for both a commercial and industrial purpose and, as such,
requires an Act 250 permit under these two independent jurisdictional requirements.

i. commercial purpose

EBR 2(L) defines “commercial purpose” as:

The provision of facilities, goods or services by a person
other than for a municipal or state purpose to others in
exchange for payment of a purchase price, fee,
contribution, donation or other object having value-j

‘The -Board’s rules, including EBR 2(A)(2) and 2(L), were ratified by the General
Assembly in 1985 and therefore have the force and effect of a legislative enactment. 1985
Vt. Laws No. 52 5 5; In re Spencer, 152  Vt. 330,336 (1989).
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The Vermont Supreme Court, in In re Spring Brook Farm Foundation. Inc., 164
Vt. 252 (1995),  affirmed the Board’s ruling that a dormitory constructed by a non-profit
corporation was construction for a commercial purpose. The Court identified the
elements as follows:

The elements of the rule require: (1) the provision of facilities, goods or
services, (2) by a person, (3) other than for a municipal or state purpose.
(4) to others, (5) in exchange for, (6) payments of a purchase price, fee.
contribution, donation or other object having value.

rd. at 2%.

In focusing on the sixth element’s exchange requirement, the Court stated that
“[nlothing in [Act 2501 or the policy of Act 250 mandates a direct exchange” between the
person providing the facilities, goods or services, and the recipient. a. Based on the
findings of fact, the Board concludes that the elements required by EBR 2(L) are met.
Unifirst is paying for and providing the Project other than for a municipal or state purpose
to the general public in exchange for the terms and conditions of the 1997 Consent
Decree.

Paragraph #44 of the 1997 Consent Decree requires, in part, that Unifirst file a
work plan for all modifications of the existing groundwater collection and treatment
system required for obtaining an approved surface water discharge point. Unifirst is
required to use its best efforts to arrange for access, obtain any applicable permits and
approvals, and, if permitted and approved, construct an alternative discharge pomt as
approved. The Project is being done to comply with the terms of the 1997 Consent
Decree, including paragraph #44. Under the 1997 Consent Decree, Unitirst must pay
$1.45 million dollars into the State of Vermont Environmental Trust, and must purchase
for the trust’s benefit a guaranteed annuity or investment contract yielding the sum of
$330,000 per year for 29 years. In part, these funds are to pay for the Treatment Facility.
In exchange, the 1997 Consent Decree includes a covenant by the State of Vermont to not
institute or pursue other civil litigarion or administrative action against Unifirst. This
quid pro quo means that the Project is for a commercial purpose since there is an
exchange of value between Unifirst and the State of Vermont.

There is no basis in Act 250 or the Board’s rule to exempt the Project even though
the Project is. in the words of Declaratory Ruling #166, a “pollution abatement and clean-
up!’ project. ,“The  purpose of Act 250 is ‘to protect and conserve the lands and the
environment of the state and to insure that these lands and environment are devoted to
uses which are not detrimental to the public welfare and interests.‘” 1969, No. 250 (Adj.
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Sess.), 3 1, cited in Snring  Brook Farm, 164 Vt. at 287. The Board’s statement in
Declaratory Ruling #166 that pollution abatement and clean-up projects are exempt from
Act 250 is contrary to the purpose of Act 250, was dicta in the context of that declaratory
ruling, and should be disregarded.

Accordingly, the Board concludes that the Project is for a commercial purpose
and, as such, requires an Act 250 permit.

ii. industrial purpose

In addition to commercial purpose, Act 250 also requires that a permit be obtained
for construction that is for an industrial purpose. Unlike commercial purpose, industrial
purpose is not defmed by Act 250 or the Board’s rule. ,

The adjective “industrial” is defined, in part, in Webster’s Ninth New Collegiate
Dictionary as “of or relating to industry.” The noun “industrial” is defined, in part, as “a
company engaged in industrial production or service.”

In its application for Land Use Permit #5RO153,  Unifirst’s predecessor in title,
Interstate Industrial Uniform Rental Service, Inc., described the Unifirst Facility as the
“[clonstruction  of [an] industrial dry-cleaning and washing facility.” Unifirst is an
“industrial” corporation and the Unifirst Facility is an “industrial” facility. The
groundwater’s PCE concentration of approximately 80 ug/l is a result of the
contamination from past waste management practices used by Unifirst at the Unifirst
F:tcility.  In its application for the Discharge Permit, Unifirst described the nature of the
waste, that is, the filtered and decontaminated groundwater, as “Non-Sewage/Industrial.”
The Project is to prevent exposure to PCE contaminated water and to reduce the level of
PCE contamination in the groundwater. The Project is “of or relating to industry.” As
such, the Project is for an industrial purpose such that it requires an Act 250 permit.

D. Substantial Change

Under EBR 2(G) and 34(A), a permit amendment is required for any substantial
change to a permitted project. EBR 2(G) defines “[s]ubstantial  change” as “an_v  change in_.
a development or subdivision which may result in significant impact with respect to any
of the 10 Act 250 criteria.”

I

The Board’s substantial change test involves a two-step analysis. First, there must
be a cognizable change to the project. A “cognizable change” is a physical change. &
Re: Village of Ludlow, Declaratory Ruling #2 12 (Jan. 30, 1990); Re: C.W. Havnes. Inc.,
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Declaratory Ruling #192 (Oct. 7, 1987). Second, the change must have the potential for
significant impacts under one or more of the ten Act 250 criteria. The Board’s test has
been upheld by the Vermont Supreme Court. In re Barlow, 160 Vt. 5 13 (1993);  in
Manosh  Corp., 147 Vt. 367,369 (1986); In re Orzel, 145 Vt. 355,360-361 (1985).

Based on the findings of fact made herein, the Treatment Facility (including the
discharge authorized by the Discharge Permit) will be a cognizable change to the Unifirst
Facility and the Williamstown Elementary School as authorized by the Permits. The
Treatment Facility, including the discharge of the groundwater therefrom, is not
authorized by the Permits.

Having found the Treatment Facility to be a cognizable change, the Board
concludes that the Treatment Facility has the potential for significant impacts under 10
V.S.A. $3 6086(a)(l)(watkr  pollution), (l)(B)( waste disposal), (l)(E)(streams), and
(B)(K)(public  investment and facilities).

The potentia1  for significant impacts under Criteria 1, I(B), and 1 (E) pertain
directly to the level of PCE in the groundwater, the level of PCE in the discharge, and the
ephemeral nature of the tributary. In particular, there is the potential for significant
impacts with respect to which ANR regulations are applicable, and whether the
applicable ANR regulations will be met.

The potential for significant impacts under Criterion 9(K) pertains to the
Treatment Facility being located on the grounds of the Williamstown Elementary School.
The school is a public investment. The Treatment Facility will be treating PCE
contaminated groundwater. There is the potential that the Treatment Facility could
interfere with the school’s operation due to safety issues.

Accordingly, the Board concludes that the Treatment Facility is a substantial
change to the Permits and, as such, an Act 250 permit is required prior to the
commencement of its construction.

I

E. Material Change

Under EBR 2(P) and 34(A), a permitamendment is required for any material
change to a permitted project. EBR 2(P) defines “[mlaterial  change” as an “alteration to a
project which has a significant impact on any finding, conclusion, term or condition of
the project’s permit and which affects one oy more values sought to be protected by the
Act.”
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The Board’s material change test involves a two-step analysis. Re: Citv of Barre
Sludge Management Program, Declaratory Ruling #284  (Oct. 7. 1994); Re: Robert Blair
and CS Architecture, Declaratory Ruling #241 (Apr. 29,1992).  First, the Board must
find that an alteration has taken place or will take place. This alteration may be either a
physical change or a change in use. Re: Mount Mansfield Co.. Inc., Declaratory Ruling
X269 (July 22, 1992); Re: Town of Sunderland, Declaratory Ruling #200  at 10 (June 24,
1988). Second, the Board must find  that the alteration has a significant impact on any
finding, conclusion, term or condition of the project’s permit and that the alteration affects
one or more of the values Act 250 protects.

Based on the findings of fact made herein, the Culvert Extension will be a
cognizable change to the Unifirst Facility and the Williamstown Elementary School as
authorized by the Permits. The Culvert Extension is not authorized by the Permits.

Second, the Culvert Extension will have a significant impact on each Permit’s
sole condition since the Culve::~  Extension was not reviewed as part of the application for
the Permits, and was not discussed in the findings of fact and conclusions of law which
ordered the Permits’ issuance. The Culvert Extension is intended to prevent exposure to
water and soil contaminated with PCE which may be present in an open ditch and seeps
on the grounds of the Williamstown Elementary School. The Culvert Extension is
intended to minimize the risk of PCE exposure to the students at the school. The Culvert
Extension will affect the values protected under Criterion 1 (water pollution).

Accordingly, the Board concludes that the Culvert Extension is a material change
to the Permits and, as such, an Act 250 permit is required prior to the commencement of
its construction.

VI. ORDER

1. Official notice is taken of the documents identified in Section II, above.

2. The Board is not precluded from taking jurisdiction over the Project under
the doctrines of res judicata or collateral estoppel  due to the Board’s prior rulings in E;e:
Unifirst Corporation, Declaratory Ruling #166,  Memorandum of Decision (Feb. 20,
1985) and Re: Interstate Uniform Services. Inc., Declaratory Ruling #147,  Findings of
Fact. Conclusions of Law, and Order (Sept. 26, 1984).

3. The Project constitutes development for both a commercial and industrial
purpose pursuant to 10 V.S.A. 5 6001(3)  and EBR 2(A)(2) and 2(L) and, as such. an Act
250 permit is required prior to the Project’s construction.

,+
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4. The Treatment Facility constitutes a substantial change to the Permits
pursuant to EBR 2(G) and 34(A) and (B) and, as such, an Act 250 permit is required prior
to the Treatment Facility’s construction.

5. The  Culvert Extension constitutes a material change to the Permits
pursuant to EBR 2(P) and 34(A) and (C) and, as such, an Act 250 permit is required prior
to the Culvert Extension’s construction.

Dated at Montpelier, Vermont this 30th day of January, 1998.

VERMONT ENVIRONMENTAL BOARD

Art Gibb
Sam Lloyd
William Martinez
Robert Opel

*On January 1, 1998, Marcy Harding took office as Chair of the Environmental Board.
However, because member Ewing had officiated as the Board’s Chair throughout a
substantial part of this proceeding, including the December 3, 1997 hearing, he has
concluded the appeal as Acting Chair. 3 V.S.A. 5 849.
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