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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $5 6001-6092

RE: Beebe Spur Rails to Trails Project
Declaratory Ruling Request #338

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DISMISSAL ORDER

On February 25, 1998, the Vermont Environmental Board (“Board”) convened
deliberations on a series of preliminary issues outlined in Board Chair Marcy Harding’s
Status Conference Report and Order issued on January 26, 1998. As set forth in more
detail below, the Board has concluded that the Beebe Spur Landowner’s Association has
failed to demonstrate that it has standing to bring its petition for declaratory ruling
(“Petition”). Accordingly, the Board dismisses the Petition with prejudice.

I. BACKGROUND

On October 23, 1996, District #7 Environmental Commission Coordinator
Charles J. Gallagher issued Jurisdictional Opinion #7-l  83 (“Opinion”) in which he
opined that jurisdiction under 10 V.S.A. @ 6001-6092 (“Act 250”) does not attach to the
Beebe Spur Rails to Trails project (“Project”) proposed by the Derby Recreational
Committee on land owned by the Agency of Transportation (“AOT”) in Derby, VT. Mr.
Gallagher declined requests to reconsider the Opinion in a Response to Petition for
Reconsideration issued November 27, 1996.

On December 26, 1996, the Beebe Spur Landowner’s Association “for and on
behalf of 3 1 abutters” (“Petitioner”) filed the Petition with the Board appealing the
determination made by the Opinion. Petitioner contends that the:.: is Act 250 jurisdiction
over the Project or, alternatively, that there is insufficient information upon which to base
a jurisdictional opinion.

On January 15, 1997, Board staff issued a Notice of Petition for Declaratory
Ruling and Prehearing Conference (“Notice”) which, among other things, instructed
nonstatutory parties wishing to participate in the proceeding to tile a written petition for
party status on or before January 28, 1997. The Notice was served by United States mail
on all individuals and entities listed on its attached certificate of service and was
published in the Newport Daily Express on January 18. 1997.

On January 28, 1997, then Environmental Board Chair John T. Ewing convened a
prehearing conference with the following individuals and entities participating:

Petitioner, by Gordon T. Alexander, Ame Amaliksen, and
Duncan F. Kilmartin, Esq.,

AOT, by Scott A. Whitted,  Esq., Assistant Attorney General
Lakemont Beach Association (“Lakemont”),  by Attorney Kilmartin
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Chester and Sharron Greenwood. pro se
Robert Orr. JXQ % (by telephone)
I.indyl  Palin, m se (by telephone)

At the prehearing conference, Attorney Kilmartin filed ,I. Petition for Party Status on
behalf of Petitioner, an Entry of Appearance and Request for Party Status on behalf of
Lakemont. Appellants’ Requests for Preliminary Ruling on Appellant Party Status on
behalf of Petitioner and Lakemont. and other documents.

On January 29, 1997, Chair Ewing issued a Chair’s Preliminary Ruling requiring
AOT to respond to the preliminary issue of whether the Project was sufficiently specific
for purposes of determining Act 250 jurisdiction.

On February 27, 1997. AOT tiled a letter with tte Board stating that its plans
regarding the Project were not so “settled in intention ard purpose that it can be called
ready to commence.” In re Aaencv of Administration, 14 1 Vt. 68, 82 (1982). AOT
suggested that the Board dismiss the Petition without prejudice.

On March 7, 1997, Petitioner and Lakemont filed a letter requesting that the
Board (i) vacate the Opinion, (ii) dismiss AOT’s  application for the Opinion. and (iii)
require AOT to serve all adjoining property owners with a copy of all materials when it
files an application for an Act 250 Permit or ajurisdictic~nal  opinion in the future.

On March 11, 1997. Chair Ewing convened a status conference by telephone with
the following individuals and entities participating:

Petitioner and Lakemont, by Attorney Kilmartin
AOT, by Attorney Whitted and Curt McCormack

On April I. 1997, Chair Ewing issued a Preliminary Ruling continuing the
Petition  for a period of six months because the Project was not yet ripe for jurisdictional
analysis.

On October I. 1997, AOT  filed a Status Report concerning the Project

On October 6.
reference.

I 997, Chair Ewmy issued an Order which is incorporated hercin  by

On November 18, 1997.  ,401‘ filed plans and descriptions regarding the Project.
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On December 2. 1997, Petitioner and Lakemont tiled a Motion that the Board
Schedule a Status Conference, the Declaratory Ruling Request Proceed, and the Board
Take Other Action Authorized by Statute. Specifically, the motion requested that the
Board (i) vacate the Opinion, (ii) dismiss the AOT’s original application for the Opinion
and its Request for a Final Determination dated September 20, 1996, or (iii) find  that the
Project is subject to Act 250 jurisdiction.

On December 17, 1997, Chair Ewing issued an Order scheduling a status
conference on Friday, January 16, 1998.

On December 30, 1997, Petitioner and Lakemont tiled a Motion for Modification
of Procedural Order.

On January 1, 1998, Marcy Harding became the Board’s Chair and assumed the
responsibilities of Chair for this proceeding.

On January 7, 1998, AOT tiled a Response to the Motion for Modification

On January 8, 1998, Chair Harding issued an Order which is incorporated herein
by reference.

On January 12, 1997, Petitioner and Lakemont filed a Motion requesting that
Chair Harding reschedule the status conference. On January 13, 1998, Attorney Whitted
verbally concurred with this request on behalf of AOT.

On January 13. 1998. Chair Harding issued an Order m-scheduling the status
conference for January 2 1, 1998.

On January 14, 1998, Robert and Janet Orr tiled a request for postponement of the
January 16, 1998 status conference.

On January 21, 1998, Chair Harding convened a status conference in the above-
referenced matter with the following organizations and individuals participating:

Petitioner. by Attorney Kilmartin, Ame and Trinket Amaliksen, and Ruth
Lowenstein

AOT. by Attorney Whitted.  Samuel Lewis, Chris Magnan, and Nick Marro
Lakemont. by Attorney Kilmartin
Toni-Jo Wikar. m s (by telephone; joined status conference in progress)
Gordon Alexander. pry s (by telephone)
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Robert Orr, w se (by telephone)
Lindyl Palin, m g (by telephone)
Northeastern Vermont Development Associatio  I. by Richard T. Dabiri

Also in attendance was Ed Rossi, a newspaper reporter

On January 26, 1998, Chair Harding issued a St,ltus Conference Report and Order
(“Order”), which is incorporated herein by reference.

On February 10, 1998, in accordance with the terms of the Order. Petitioner liled
a Contesting Statement and a Petition for Party Status (“Petitioner’s Statement”): AOI-
tiled a Response to Status Conference Report and Order  (“AOT’s  Statement”); and
Lakemont filed a Petition for Party Status and a Statement regarding the issues ofpre-
existing development and the id&t: of Lakemont (“Lz.kemont’s Statement”).

On February 17, 1998, AOT filed a Response to Petitioner’s Statement and
Lakemont’s Statement (“AOT’s  Response”).

On February 25. 1998 and March 18, 1998, the Board deliberated on the issues
identified in the Order and addressed by Petitioner, Lakemont.  and AOT in the
memoranda filed February 10 and February 17.1998.

II. ISSUES

T. .r: Order set forth a number of preliminary issues to be addressed by parties and
individuals and entities assertmg standing or party slatu:.. The required responses. as WC!!
as the lack of timely objections, have resolved many of these matters. As a result, the
Board must now address the following issues:

1. Whether changes to the Project that is before the Board have made it so
different from the proposal revieweLI  by the District Coordinator that the Board
must dismiss the Petition and AOT must seek a rewjurisdictional opinion.

3-. Ifthe answer to #I above is in the negative. whether Petitioner has
demonstrated that it has standing to file the Petition.

3. If the answer to #2 above is in the affirmative. whether Lokemont  or any
other non-statutory party has demonstrated party status to participate in the
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III.

proceeding.’

FINDINGS OF FACT

1. On October 23, 1996, District #7 Environmental Commission Coordinator
Charles J. Gallagher issued the Opinion in which he opined that Act 250
jurisdiction does not attach to the Project. Mr. Gallagher declined requests to
reconsider the Opinion in a Response to Petition for Reconsideration issued
November 27, 1996.

2. On December 26, 1996, Petitioner filed the Petition with the Board
appealing the determination made by the Opinion.

3. Petitioner identities itself as filing the Petition “for and on behalf of 3 1
abutters” (“3 1 Abutters”)

4. The 3 1 Abutters own parcels of real property adjoining the Project site at
non-contiguous points along the proposed trail.

5. Petitioner’s Statement states that Petitioner has standing to tile the Petition
because the 3 1 Abutters are adjoining property owners and because the Project
may affect the in::iests  of the 31 Abutters under one or more of the following Act
250 criteria: Criteria 1 (undue water pollution), l(A) (headwaters), l(B) (waste
disposal), l(D) (flood plains), l(E) (streams). l(F) (sho. lines), l(G) (wetlands), 2

There is one other preliminary issue left unresolved by the Statements tiled in
response to the Order. I ,ie Order stated that if Petitioner had standing to file the Petition,
then the Board would address two substantive issues : whether the Project constituted
“development”and  whether the Project constituted a “substantial change” to a pre-existing
development (“Issue #2”). In order to narrow the scope of the parties’ evidence and
arguments in connection with Issue #2, the Order instructed AOT, Petitioner, Lakemont,
and any individual requesting party status to file a statement conceding or contesting the
proposition that the rail line was a “pre-existing development.” In the interest of
efficiency and because no dispute was anticipated. the Order stated that no memorandum
of law needed to be filed in support of the stated belief. In their -espective  Statements.
however, both Petitioner and Lakemont asserted that the rail line was not a “pre-existing
development.” In light of today’s ruling that Petitioner has failed to demonstrate
standing. the Board does not reach the issue of “pre-existing development.”
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(insufficient water supply). 3 (unreasonable burden on existing water supply). 4
(soil erosion i reduction in capacity of land to hald water). 5 (traffic), 7
(unreasonable burden on municipal services). 8 (scenic and natural beauty /
aesthetics), 9(A) (impact of growth), and IO (town plan).

IV. CONCLUSIONS OF LAW

The Board may dismiss any matter before it. in whole or in part, at the request of
any party or on its own motion for reasons provided by the Board rules, by statute, or by
lau. EBR 18(D). S 1: also. e.y,. Aeencv  of Transportaion  (Benninaton Bvuass),
Deciaratory  Ruling #349.  Findings of Fact. Conclusions of Law, and Dismissal Order
(Nov  12. 1997); Re: Putnev Pauer Comoanv.  Inc., Declaratory Ruling #335.  Findings of
Fact. Conclusions of Law, and Order (May 29, 1997). The Board decides all matters
before it in a declaratory nding proceeding on a & ~1 basis.

A. Changes to Project

If changes to the Project have created a different project from that whit was
before the District Coordinator, then the Board would have no authority to revtew the
Project. In that event, the Board would be required to dismiss this declaratory ruling
proceeding and AOT would need to seek a jurisdictional opinion regarding the new
proposal. In response to the Order, AOT filed its Statement detailing the changes made
to the Project. No individual or entity that had requested standing or party status availed
itself of the opportunity, set forth in the Order, to respord to AOT’s Statement.

Ilpon review of AOT’s Statement and the plans znd description tiled with the
Board on November 18. 1997, the Board concludes that the Project’s essential elements --
such as the width of the trail and shoulders -- remain the same as those elements in the
proposal submitted to the District Coordinator. In fact. the most “substantial” changes are
those which omit elements of the Project and thereby diminish the scope of the Project.
For example, the current Project calls for the surface to be covered with crushed gravel
rather than pavement, no snowmobiles will be allowed, and no privacy fencing and
shrubs will be planted. Therefore, the Board concludes that the Project that is at issue in
this proceeding is not substantially different from that wuch was presented to the District
Coordinator. It therefore can proceed to determine whet ler Petitioner has demonstrated
standing to file the Petition.
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B. Petitioner’s Standing

A district coordinator’s jurisdictional opinion may be appealed to the Board by
“the applicant, by individuals or entities who may be affected by the outcome of the
opinion, or by parties entitled to receive notice under [IO V.S.A. $1 6084, ifjurisdiction
were determined to exist.” 10 V.S.A. 5 6007(c). EBR 3(C)(3) states that a jurisdictional
opinion may be appealed to the Board “by any person who qualifies as a party under Rule
14(A) or who may be affected by the outcome of the opinion.” Because Petitioner is not
the applicant, there are three ways in which it could attempt to demonstrate that it has
standing to file the Petition. Petitioner could demonstrate (i) that it is a “statutory” party
entitled to notice under 5 6084, (ii) that it may be affected by the outcome of the opinion.’
or (iii) that it qualifies as a party under EBR 14(A)(5). Putnev Paper, w at 6.
Therefore, i, is incumbent upon Petitioner to demonstrate that it has standing in order for
this declaratory ruling request to proceed. Whether or not Petitioner has demonstrated
standing is solely within the Board’s discretion. 10 V.S.A. 9 6007(c). See also, e.g.,
Putnev Paoer, w at 7 and citations provided therein. The Board may dismiss a
proceeding based on its determination that the petitioner lacks standing to file the action.
g. suorn; &: Snrin&&&Iospital,  #2S0776-2-EB,  MemorandumA encv
of Decision at 3 (Aug. 14, 1997)[EB #669]; Putnev Paper, supra: Re
Recvc!ing Services, Interim Certification #CH954-WFP  and Land Use Permit #4CO400-
4-WFP, Memorandum of Decision at 5 (Aug. 5, 1993),  fl 162 Vt. 84 (1994).

The Petition for Declaratory Ruling created significant confusion regarding the
basis on which Petitioner claims standing to file the action. For example, the Petition is
signed by Petitioner “for and on behalf of 3 1 abutters and statutory a.”P e t i t i o n  a t  1
(emphasis supplied). In addition. the first sentence of the Petition implies, erroneously,
that EBR 14(A)(5)  parties are “statutory parties.” Petitioner’s subsequent pleadings,
including its ?etition  for Party Status’ filed on January 28, 1997, increased the confusion

The standard by which the Board determines whether a person is “affected by the
outcome” pursuant to 0 6007(c) is identical to the standard by which it determines
whether to grant party status to a person under EBR 14(B)(I). Re: Wescn,  Inc. and Jacob
&g. Declaratory Ruling #304, Memorandum of Decision at 4-5 (June 30,
1995); Re: Hiddenwood Subdivision, Declaratory Ruling #324, Memorandum of
Decision and Dismissal Order at 4 (Aug. 29, 1996).

An individual or entity seeking to initiate a declaratory ruling proceeding need not
(continued...)
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of whether the Petitioner represents individuals who an the Project site. and who
therefore are “parties entitled to notice under 5 6084” (i e. statutory parties). or whether
they are adioiners, who must demonstrate that their interests may be affected by the
Project or that they would qualify as a party under Rule 14(A)(5). Petitioner’s Petition for
Party Status did not provide sufficient information on which to determine whether
Petitioner has standing to initiate this declaratory ruling proceeding (nor. indeed. ifparty
status had been at issue would there have been sufficient information on which to make a
party status determination). Petitioner failed to clarify the basis on which it claims
standing at any of the prehearing or status conferences. Accordingly, the Chair’s Order
instructed Petitioner to file a statement establishing its standing to tile the Petition. In
response to the Order, Petitioner tiled Petitioner’s Statemen,,  in which it addressed the
issue under the heading “Petition for Party Status.“”

1. Entitled to Notice Under 10 V.S.A. p 6084

Several of Petitioner’s filings imply that it (or so ne or all of the 3 1 Abutters)
possesses  an ownership interest in the Project site. As indicated above. these implications
were a confusion of contradictions. As of the date on waich the Chair issued the Order,
Petitioner had failed to provide any information. written or verbal. on which the Board
could determine whether there was any factual basis unc erlying Petitioner’s claim of
ownership. Indeed, Petitioner failed to provide even a c ear recitation of precisely what it
was attempting to assert.

In order to provide Petitioner an additional opportunity to establish standing as a
“statutory party” entitled to notice under IO V.S.A. 5 6084.  the Order instructed Petitioner

‘( . ..continued)
seek purty .F~CI/US.  Rather. the question is whether the petitioner has .stanciing  to file the
petition for declaratory ruling pursuant to 10 V.S.A. $ 6007(c) and EBR 3(C)(3).
Petitioner appears to have filed the Petition for Party Status in response to the Board’s
Notice issued on January 17, 1997. which instructed any nonstatutory party to file a
written petition for party status on or before January 28. 1997. the date of the first
prehearing conference in this matter.

See footnote #3. w. The Board analyzes issues ofparty  status and standing in
a similar. but not identical. manner. k, Putnev Panel,  SW at 5-i I. Therefore. the
Board will treat the Petition for Party Status contained within Petitioner’s Statement as
though it were the requested memorandum demonstrating that Petitioner has srtm&n:: to
file the Petition for Declaratory Ruling.
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to demonstrate that it, as an entity, or that each of the 3 I Abutters is an owner of the land,
or a portion thereof, on which the Project will be situated. Petitioner’s Statement declined
to attempt this demonstration. Petitioner stated that “[flor purposes of invoking
jurisdiction, [Petitioner] will not attempt to qualify under 10 V.S.A. 9 6084 as an owner
of the land. [Petitioner] seek[s] qualification solely as adjoiners who will be ‘affected by
the outcome’ of the jurisdictional opinion.” Petitioner’s Statement at 1 n. 1.

The Board has no basis on which it can conclude that Petitioner, or all or any of
the 31 Abutters, is entitled to notice under 10 V.S.A. 5 6084. Furthermore, Petitioner has
formally asserted that it does not seek to demonstrate that it has standing on this basis.
Accordingly, the Board concludes that neither Petitioner, as an entity, nor the 3 1 Abutters
are statutory parties. Therefore, they do not have standing to file the Petition pursuant to
the “entitled to notice” method of analysis.

2. “Affected by the Outcome” and “Direct Effect”

The Order also instructed the Petitioner to either (i) demonstrate that it will be
“affected by the outcome” of the opinion because the Project may affect its interests
under one or more of the 10 Act 250 criteria (EBR 14(B)( 1))’ or (ii) demonstrate that it is
comprised of individuals whose property adjoins the Project site and on whose interests
the Project may have a direct effect under one or more of the 10 Act 250 criteria (EBR
14(A)(5)). Petitioner asserts that it, “for and on behalf of 3 1 adjoining property owners,
[is] petition[ing]  for party status pursuant to EBR 14(A)(5).” Petitioner’s Statement at 1.
AOT argues that Petitioner cannot claim standing under EBR 14(A)(5) because analysis
under that rule “is limited to individual owners, not groups of owners.” AOT’s  Response
at 3. It is unnecessary for the Board to determine the merit of AOT’s  assertion. The
demonstration to be made under the “affected by the outcome” and the “direct effect”
tests is strikingly similar, except that a petitioner claiming standing under the latter
analysis must also demonstrate ownership of adjoining property. Read broadly, once the
adjoiner  status is demonstrated, petitioners under both tests must show that the Project
may affect the petitioner’s interests under one or more of the Act 250 criteria. Therefore,
it is immaterial whether “a group of owners” may assert standing under the EBR 14(A)(5)
“direct effect” test, because the Board can review the Petitioner’s assertions of potential
effect under the “affected by the outcome” (EBR 14(B)( 1)) analysis.

In order to have standing, Petitioner must demonstrate how the Project may affect

See footnote #2, a
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ils interests under the Act 250 criteria. not what effect the Project may have in gener~I.
k, Agencv  ofTransaortation,  m at 7; Putnev Paper, supra at 8; and cases cited
therein. Generalized statements that Petitioner is entitled to standing are not sufficient.
a, Re: Northern Develoument Enterorises,  #5WO901  -R-5-EB,  Memorandum of
Decision at 7 (Aug. 2 1, 1995) [EB #627]; Re: Spring Brook Farm Foundation. Inc.,
Declaratory Ruling Request #290, Prehearing Conference Report and Order and
Memorandum of Decision at 4 (Jan. 6, 1994). Similarly. [m]ere allegations. unsupported
by sufficient detail, cannot sustain the burden of proot’ to demonstrate a potential effect
on Petitioner’s interests. Putnev Pauer, mat 1 I. Rather, it is incumbent upon the
Petitioner to establish a “meaningful nexus” between the Project and an asserted injury to
a specific interest. See. e.? Aeencv of Transoortation.  m at 7; Sorinzfield Hosoital.
mat S-6.

Petitioner has claimed potential ei‘fect under 15 separate criteria and subcriteria of
Act 250. Although the deficiencies of Petitioner’s demszmstration are nearly identical
under each criteria. the Board will address each alleged potential effect separately:

a. Criterion I (undue water pollution)

Petitioner states that runoff from waste deposited on the Project site may affect
the 3 I Abutters who “obtain their water from driven wells, springs and Lake
Memphremagog.” Petitioner has not indicated whether all or any of the 31 Abutters’
properties are up- or down-gradient from the Project sit’. the distance of the water
supplies from the Project. or the direction in which the groundwater flows. See. e.g..
Putnev Pauer, mat 7. In addition, Petitioner provides no support for the contention
that the Project will result in disposal of wastes of a quality  or quantity that will
negatively affect water. Petitioner has provided no support for its assertion that Project
wastes will directly affect the 3 I Abutters’ water supply.

b. Criterion l(A) (headwaters)

Petitioner states that the Project “may affect the quality of the ground and surface
waters flowing through and upon wet lands and other lalds not devoted to intensive
development.” See discussion at IV.B.2.a. above.

c. Criterion l(B) (waste disposal)

Petitioner states that the Project “may involve thl: injection of waste materials and
harmful and toxic substances into the ground water. adj>.cent wells and public waters.”
See discussion at IV.B.2.a. above. In addition. Petitioner describes the potential wastes
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generated by the Project as “harmful and toxic substances” but provides no information
regarding the identity of these substances or the likelihood that they will be “injected”
into the groundwater, wells. and public waters. Because demonstrations of >tanding
concern only the potential effect on the Petitioner, the Board cannot consider alleged
potential effects on property not owned by the 3 1 Abutters, except to the extent that the
effect on that property affects the 3 1 Abutters’ interests.

d. Criterion l(D) (flood plains)

Ii Under Criterion l(D), Petitioner simply states that “[wlhile  it does not appear that
I the [Project] is in a flood plain, it is definitely within a flood way fringe,” Petitioner has

provided no argument or information that in any way suggests that the Project may cause
: a potential effect to the 3 1 Abutters under this subcriterion.

e. Criterion l(E) (streams)

Petitioner states that several of the 3 1 Abutters “share a common border with a
stream or water course with the [Project],” and that other adjoiners live near the John’s
River. Petitioner alleges that the Project’s effect on streams may endanger the “health.
safety and welfare” of the 31 Abutters and the public at large. See discussion at lV.B.2.a.

: above. The Board does not consider the Project’s potential effect on the public at large
: when analyzing whether Petitioner has demonstrated standing; it is solely cancer-.ed

with the potential effect on Petitioner’s interests under the Act 250 criteria. Petitioner
~ also states that James and Billie Maas are riparian owners of a stream and bog in the

vicinity of the Project. Not only does Petitioner fail to document this ownership, but it
also has specifically declined to demonstrate that the 31 Abutters have an ownership

, interest in the Project site. Petitioner’s Statement at 1 n.1. Therefore, Petitioner cannot
, raise the alleged riparian ownership for any purpose other than as support for its

allegation that the Maas family owns adjoining property and may be affected by the
1 Project.

f. Criterion l(F) (shorelines)

-_

Petitioner states that several of the 3 1 Abutters “own on the shoreline” and others,
although “separated by the right-of-way, [] have legal access to the shorelines.”
Petitioner questions whether the Project “will stabilize the shore banks from erosion
because of the anticipated use of the shoreline by users of the path and users of the lake or
a combination of said users.” Petitioner provides no argument that the Project may affect
the 3 1 Abutters under this subcriterion. It fails to explain why the Project is any more
likely to de-stabilize the shoreline than was the train which formerly ran along the Project
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site or how any such de-stabilization might directly affect the interests of the 3 I Abutters.

g. Criterion l(G) (wetlands)

Petitioner states that several of the 3 1 Abutters “actually abut wetlands” and the
Project goes through wetlands. See discussion at IV.B.2.a..  c.. e.. and f. above.

h. Criterion 2 (insufficient water supply)

Petitioner states that the 3 I Abutters may have insufficient potable water due to
waste generated by the Project. Criterion 2 is solely concerned with whether a proposed
project will have sufficient water for the project’s needs. The Project does not make use
of a water source. Criterion 2 is therefore not applicable in any way.

It is possible that Petitioner may be confusing Criterion 2 with Criterion 3, which
addresses the “impact[] on the ability to meet demand o,‘neighboring wells or water
sources if those other wells or water sources share the scme basic source of water such as
an aquifer or common spring.” Re: MBL Associates, #4#10948-EB(Altered)  at 38 (May 2.
1995) [EB #61OR]. As stated above, the Project will no: use water. Accordingly. it will
have no impact on the volume of water that will be available to the 3 I Abutters.
Furthermore. it is not appropriate to consider contamina ion of wells under this criterion.
Iri,

i. Criterion 3 (unreasonable burden on existing water supply)

Petitioner states that the 3 I ,2butters “may be afi;ected  by a determination whether
a water supply is needed, and if needed, what will its affect be upon the current sources of
water for the” 3 I Abutters. The Project will not utilize an existing water supply. AOT
will need to request a jurisdictional opinion if it determines in the future that such use is
necessary. Should that occur. Petitioner will have the opportunity,  at that time, to
demonstrate that it has standing.

j. Criterion 4 (soil erosion / reduction in capacity of land to hold
water)

Petitioner states that “several thousand feet of the [Project site] is [sic] elevated on
either side [and sleveral  thousand feet also border Lake Memphremagog and wetlands.”
As a result. Petitioner alleges that the Project may cause erosion or a reduction in the
capacity of the land to hold water. Petitioner fails to explain why the Project is any more
likely to de-stabilize the shoreline than was the train which formerly ran along the Project
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site or how any such de-stabilization might directly affect the interests of the 31 Abutters.

k. Criterion 5 (traffic)

Petitioner states that the Project may cause unreasonable congestion and unsafe
conditions because (i) the Project crosses public highways, (ii) the Project crosses several
water courses, (iii) the Project may be used “on a daily basis by several hundred or
several thousand people, without adequate parking and without adequate access from
highways,” (iv) “the use of adjacent waterways may cause both congestion and unsafe
conditions by users of’ the Project, and (v) “leaving the bike path in an area of a private
crossing and going through a private driveway onto a public road to gain access to a
public highway.” Petitioner does not explain the basis for these allegations nor does it
relate the alleged potential effects to its own interests or the interests of the 3 1 Abutters.
Furthermore, as AOT points out, Petitioner does not acknowledge that, unlike trains.
persons using a recreation trail do not have a right of way at highway intersections.
AOT’s Response at 7.

I. Criterion 7 (unreasonable burden on municipal services)

Petitioner states that the Project may place an unreasonable burden on the town to
provide police services, water, sewage disposal, and garbage disposal. Petitioner
provides absolutely no ingenuous explanation how the Project -- a recreation trail -- could
possibly cause an effect on the 3 1 Abutters under this criteria.

m. Criterion 8 (scenic and natural beauty / aesthetics)

Petitioner states that the Project traverses wetlands “in which loons and herons
nest” and streams that empty into Lake Memphremagog and it adjoins the Lake’s
shoreline. Petitioner contends that use of the Project and waste generated by users will
unduly affect the natural beauty of the area. Petitioner fails to describe in what manner
the Project will genuinely affect the beauty of the area or how likely it is that such an
effect will occur. Petitioner presents no evidence that any or all of the 3 1 Abutters would
be able to observe the effect from their residences. Furthermore, there is no other
evidence that suggests how the 3 1 Abutters’ specific interests will be affected by the
Project under Criterion 8. See. e.g.,  Soringfield  Hospital, mat 6.

“. Criterion 9(A) (impact of growth)

Petitioner states that the municipality, of which the 3 1 Abutters are taxpayers,
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“may considerably increase the cost for highway access and maintenance (Derby may
have to redesign or relocate its roads), police services and other factors relating to the
public health, safety and welfare.” Like Petitioner’s contentions under Criteria 1 (D). 3
and 7, Petitioner provides neither an argument nor evidence that the Project may have any
possible effect under Criterion 9(A), much less that the Project would affect the interests
of the 3 1 Abutters under that criterion.

0. Criterion 10 (town plan)

Petitioner states that the Project “is not author&d, nor is it in conformance with,
the Derby Town Plan [and] the adjoiners will be directly affected.” Petitioner does not
attempt to state in what manner the Project fails to conform to the town plan nor does it
explain how the interests of the 3 1 Abutters will be affected.

*t*****************************

The Board is generally reluctant to deny standing to a petitioner who makes a
demonstration that an effect is even remotely likely. Ttme Board has provided Petitioner
with repeated opportunities to demonstrate, both verbally and in writing, that it has
standing to file this Petition, Petitioner has failed to prc’vide a thoughtful. thorough
explanation of the one or two criteria under which it might reasonably be able to
demonstrate a potential effect. As a result, Petitioner hes failed to make a single, genuine
demonstration of the Project’s potential effect on the interests of the 3 1 Abutters.
Accordingly. the Board concludes that Petitioner has failed to demonstrate that it has
standing under either the “affected by the outcome” or the “direct effect” methods of
analysis.

C. Party Status of Lakemont

Because the Board has determined that Petitione.  lacks standing to file the
Petition, and the Petition must therefore be dismissed, the Board does not reach the
question of whether Petitioner has demonstrated party status to participate in this appeal.
The Board notes, however, that even if Petitioner had demonstrated standing, it is
unlikely that the Board would have been able to grant Lakemont party status to
participate in the proceeding because Lakemont employed  an approach to proving party
status that was similar to Petitioner’s approach to its denonstration  of standing,

I). Party Status of Individual Landowners

Because the Board has determined that Petitioner lacks standing to file the
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Petition, and the Petition must therefore be dismissed, the Board does not need to address
the question of whether any individual landowner has demonstrated party status to
participate in this appeal. The Board notes, however, that despite repeated opportunities
to do so, no individual landowner tiled a petition for party status. Therefore, even if
Petitioner had demonstrated standing to file the Petition, no individual landowner would
have been granted party status to participate as an individual in this proceeding.

V. ORDER

1. There has been no change made to the Project from that which was
presented to the District Coordinator that would require the Board to dismiss the Petition.

2. Petitioner has not demonstrated that it is an owner of the Project site or
any portion thereof. Petitioner lacks standing to file its Petition for Declaratory Ruling
under the “entitled to notice” standard.

3. Petitioner failed to demonstrate that it has standing to file its Petition for
Declaratory Ruling under the “affected by the outcome” standard.

4. Petitioner failed to demonstrate that it has standing to file its Petition for
Declaratory Ruling under the “direct effect” standard.

5. The Petition is dismissed with prejudice pursuant to EBR 1 S(D).

Dated at Montpelier, Vermont this 19th day of March, 1998

ENVIRONMENTAL BOARD
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