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MEMORANDUM

TO: Service List
FROM: Donna Russo-Savage, Esq., Associate General Counsel
RE: putnev, DR #335
DATE: J u n e  2,1997

Attached are copies of pages 7 and 10 of the Findings of Fact, Conclusions of Law, and
Order issued on May 29, 1997. Please replace those pages of May 29 Order with these corrected
pages. These pages are identical to the originals in every way !ZQXJZI  that they correct a citation
error -- specifically, pages 7 and 10 of the May 29 Order refer to 10 V.S.A. 9 14 rather than to
Environmental Board Rule (“EBR”) 14.

Please call me if you have any questions in this regard.
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description of the location of his property in relation to the project site, and (iii) a
description of the potential effect of the proposed project upon his interests with respect
to each of the pertinent Act 250 criterion. EBR 14(B)(3)(a) and EBR 14(B)(4). Such
information must be provided to the Board in writing on or before the day of the
prehearing conference. EBR 14(B)(3). Whether or not a petitioner has standing is solely
within the Board’s discretion. 10 V.S.A. $ 6007(c). a EBR 14(B)(l); Re: Northern
Develonment Entemises, #5W0901-R-5-EB,  _Memorandum  of Decision at 7 (Aug. 21,
1995) (decision to grant party status under Rule 14(B)( 1) is solely within the Board’s
discretion).

131 The Board concludes that Mr. Hendricks has not demonstrated that the use of
paper sludge in the vegetative layer may affect his interests under any of the Act 250
criteria and, therefore, he has failed to establish that he has standing to file the Petition.

a. Criterion l(B) (waste disposal / groundwater)

In his Petition, Mr. Hendricks identified himself as an adjoining landowner.
stated that “the use of sludge in the cap and / or vegetative layer will result in more

He

pollution to the groundwater on his adjoining property.” Petition at 4. The Petition does
not identify the precise criteria at issue. Mr. Hendricks verbally indicated at the
prehearing conference that the allegation implicates 10 V.S.A. 6 6086(a)(l)(B)
(“Criterion 1 (B)“) (waste disposal / harmful or toxic substances injected into groundwater
or wells). Mr. Hendricks has not indicated whether his well is up- or down-gradient from
the landfill, the distance of his property from the landfill, or the direction in which the
groundwater flows, nor has he provided any other support for his contention.

The Board concludes that Mr. Hendricks’ Petition has failed to demonstrate that
the use of paper sludge waste as part of the vegetative layer may affect his interests under
Criterion l(B). 10 V.S.A. 5 6007(c); EBR 3(C)(3).* Even if the Board were to waive the
requirements set forth in EBR 14(B)(3) and consider the representations Mr. Hendricks
made at oral argument and in the memoranda he filed in response to the Motion to

2 Mr. Hendricks has initiated or participated in several other matters before the Board or
its Waste Facility Panel that involve Putney Paper. Written decisions addressing whether
Mr. Hendricks has demonstrated party status / standing have issued in more than one
case. u, Re: Putnev Paner Companv, Declaratory Ruling #305, Findings of Fact,
Conclusions of Law, and Order (Oct. 30, 1995); Re: Putney Paner Company, #2WO436-
7-EB, Memorandum of Decision (May 16,1995).  Mr. Hendricks should be well aware of
the nature of the demonstration necessary to establish party status / standing.



Re: Putney Paper Company, Inc.
Declaratory Ruling #335
Findings of Fact, Conclusions of Law, and Dismissal Order
Page 10

adjoining landowners in In re Conway, 152 Vt. 526 (1989).4 In Conway, an assistant
district coordinator led Act 250 applicants to believe that it would not matter whether
certain landowners were included on the list of adjoiners required by EBR 10(F).
Although the Supreme Court observed that adjoining landowners are not entitled to actual
notice under $ 6084, it held that Rule 10(F) amplifies the statute and requires actual
notice unless the district commission reasonably decides otherwise. Id. at 529-30.

[4] Conway cannot be read to extend 3 6007(c) standing to adjoining landowners.
First, 0 6007(c) specifically confers standing solely to persons entitled to notice under 3
6084. Nothing in 3 6084 entitles an adjoining landowner to personal notice. Conway,
152 Vt. at 529. It is significant that 9 6007(c) does not confer standing to persons
“entitled to notice under the statute and rules” or to persons “entitled to notice.” Second,
as a practical matter, at the time when a person attempts to appeal a jurisdictional opinion
under 0 6007(c) the district commission has not yet been called upon to exercise its
discretion regarding whether to send actual notice of an application filing to adjoiners
under EBR 10(F). Therefore, Conway cannot be relied upon as support for the argument
that adjoiners are among those granted standing under the “entitled to notice under
section 6084” language of 5 6007(c).

The Board concludes that, for purposes of 5 6007(c) standing, an adjoining
landowner is not among the “parties that would be entitled to notice under section 6084.”

3. Qualifies as Rule 14(A) Party -- Direct Effect

EBR 3(C)(3) provides that “any person who qualifies as a party under Rule
14(A)” may appeal a jurisdictional opinion. Under EBR 14(A)(5), an adjoining
landowner may qualify for party status to the extent that the landowner “demonstrates
that the proposed development . . . may have a direct effect on the adjoiner’s property
under any of the 10 [Act 2501 criteria.” Such information must be provided to the Board
in writing on or before the day of the preheating conference and must state the details of
the landowner’s interest in the proceeding. EBR 14(B)(3). The burden of proof is on the
landowner. EBR 14(A)(5). Whether or not an adjoining landowner has standing is solely
within the Board’s discretion. 10 V.S.A. 9 6007(c); EBR 3(C)(3). cf. EBR 14(A)(5).

4 In all ways pertinent to this discussion, the version of 9 6084 construed in Conway is
identical to the current version.
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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pert&s to the Motion to Dismiss and Objection to Prehearing
Order filed by Putney Paper Company Inc. (“Putney Paper”). .It also concerns Nathaniel
Hendricks’ oral request for a ruling as to whether this matter is properly before the
Environmental Board (“Board”). As explained more fully below, the Board dismisses the
proceeding with prejudice because Mr. Hendricks has tiled to establish that he has
standing under 10 V.S.A. § 6007(c) to file this request for declaratory ruling.

I. BACKGROUND

On October 3 1, 1996, District #2 Environmental Commission Coordinator April
Hensel  issued Jurisdictional Opinion #2- 102 (“Opinion”) which opined that Pumey
Paper’s use of paper sludge waste as part of the vegetative layer over a sludge landfill
clay cap in the Town of Putney is not a material or substanhi change quiring an
amendment to Land Use Permit #2WO436-5 (“Dash 5 Permit”) pursuant to 10 V.S.A. $9
6001-6092 (“Act 250”).

On December 2,1996,  Mr. Hendricks filed a petition for a declaratory ruling
(“Petition”) with the Board concerning the Opinion and relkencing  the Dash 5 Permit,
Land Use Permit #2WO436-6  (“Dash 6 Permit”), and Land Use Permit  #2WO436-7
(“Dash 7 Pennit”). Mr. Hendricks contends that the use of palxr  sludge is a material
change requiring an Act 250 permit pursuant to Environmental Board Rule (“EBR”)  34.

On January 6.1997, Board Chair John T. Ewing convened a prehearing
conference at which the following individuals and entities participated  (collectively the
“Participants”): Pumey Paper by Peter Van Oat,  Esq. and Turk Ellis,  Nathaniel
Hendricks, erp s, The Agency of Natural Resources (“AM’?  by Mark Ollmann, Esq.
and Andrew Raubvogel, Esq.

The following were among the issues raised and discussed at the preheating
conference:

(9 Pumey Paper orally moved to dismiss the Petition based on Mr.
Hendricks’ a) failure to prove party status and b) failure to state a claim
(“Motion to Dismiss”).

(ii) Mr. Hendricks orally requested a written ruling ti=om the Board as
to whether the Environmental Board or the Waste Facility Panel of the
Environmental Board was the proper forum in which to address the issues

D.R. #335
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in this matter (“Request Regarding Forum”).

(iii) Chair Ewing indicated that, pursuant to 10 V.S.A. 9 6027(g) and
EBR 4 1, the matter would be heard by himself as a hearing officer of the
Environmentai  Board.

(iv) Mr. Hendricks requested that “all pertinent  ANR documents” be
subpoenaed for consideration in this matter.

Pumey Paper and Mr. Hendricks orally addressed the merits of the Motion to Dismiss at
the preheating conference. Mr. Hendricks was advised that_  pursuant to EBR 4, his
request for subpoenas must be made in writing.

On January 10, 1997, the Chair issued a Preheating Conference Report and Order
(“Order”), which is incorporated herein by reference. Among other things, the Order set
forth a procedural schedule for this matter. In particular, the Participants were permitted
to submit legal memoranda addressing the Motion to Dismiss, the Request Regarding
Forum, and the decision to proceed by hearing officer, as well as to file objections to the
Order, in whole or in part,  on or before Tuesday, January 28,1997. In addition, the Order -
indicated the Chair’s  finding thaf although unclear from the pleadings. the Petition was
based upon the Dash 5 Permit. The Order reiterated that Mr. Hendricks should review
EBR 4 regardiig requests for the issuance of subpoenas.

On January 28, 1997, Pumey Paper filed its Motion to Dismiss and Objection to
Preheating Conference Order in which it (i) objected to the Chair’s determination that the
Petition is based on the Dash 5 Permit and provided support for its contention that the
Petition is based on the Dash 6 Permit; (ii) set forth its arguments in support of the
Motion to Dismiss; and (iii) addressed the issues raised by the Request Regarding Forum.

Also on January 28,1997,  Mr. Hendricks filed his Response to Pumey Paper’s
Motion to Dismiss in which he (i) set forth his argument in opposition to the Motion to
Dismiss; (ii) objected to the determination that this matter proceed by hearing officer; and
liii) requested the issuance of subpoenas.

On February 6, 1997, Chair Ewing issued a Chair’s Prehminary  Ruling, which is
.ncorporated  herein by reference, in which he (i) suspended  all deadlines set forth in the
Zrder; (ii) permitted Mr. Hendricks and the ANR to file responsive memoranda to Pumey
?aper’s January 28, 1997 filing; (iii) scheduled a WI Board  deliberation concerning the
Motion  to Dismiss and Request Regarding Forum; and (iv) permitted the Participants to
-equest oral argument prior to the Board deliberation. d
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On March 10,1997,1Mr.  Hendricks filed his response to Putney Paper’s Motion to.-_. _
Dismiss and Objections to Prehearing  Order.

On April 23,1997, the Board heard oral argument relative to the Motion to
Dismiss and the Request Regarding  Forum at which the following individuals and entities
participated: Putney Paper by Peter Van Oat, Esq. and Turk Ellis,  Nathaniel  Hendricks,
Pm=.

On April 23,1997  and on May 28,1997,  the Board deliberated. Based upon a
thorough review of the record, the oral arguments of Putney Paper and Mr Hendricks, and
relevant statutes, rules, and legal precedent, the Board adjourned. This matter is now
ready for final decision.

II. ISSUES

The issues are as follows:

1. Whether the appeal from the Opinion is properly before the Board or
should be brought before the Waste Facility Panel.

OptiL'

mether  Mr. Hendricks has standing to bring the Petition regarding the

3. Whether the Petition must b&ismissed  because Putney Paper alleges that
it is baseless.

III. FINDINGS OF FACT

1. On December 2,1983, the District Commission issued the Dash 5 Permit
authorizing Putney Paper to operate a paper sludge landfill located on River Road, in
Putney, Vermont  (“Landfill”). By its terms, the Dash 5 Permit expired November 1,
1988.

3 On October 1, 199 1, the Disqct Commission issued the Dash 6 Permit
authorizing Putney Paper to operate the La&ill.

3. Mr. Hendricks owns real property adjoining the Landfill tract.

4. On October 3 1, 1996, District Commission Coordinator April Hensel
issued the Opinion finding that Pumey Paper’s use of paper sludge waste as part of the
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vegetative layer over the Landfill clay cap is not a material or substantial change requiring
an amendment to the Dash 5 Permit.

5. On December 2,1!996,  Mr. Hendricks f&d the Petition with the Board
: appealing the Opinion and contending that the use of paper sludge is a material change

requiring an Act 250 permit under EBR 34. The Petition refmces  the Dash 5 Permit,
the Dash 6 Permit, and the Dash 7 Permit.

6. The Petition states that Mr. Hendricks has stand@  to bring the Petition
under 10 V.S.A. 9 6007(c) because “as an adjoining property owner to the Putney  Paper
landfill site, he would be entitled to notice under 10 V.S.A. section 6084 if an Act 250
permit were  required.”

7. The Petition states that Mr. Hendricks also has standing because he
“would be afFected  by the changes to the design of the landfill because  the use of sludge
in the cap and / or vegetative layer will result in more pollution to the groundwater on his
adjoining property.”

8. The Petition states that the use of sludge “also aSct[s] the values sought - -
to be protected by the Act, since the Prohibition of farm equipment use by the Agency of
Natural Resources demeaaes prime agricukural soils.”

9. At the prehearing  conference held January 6,1997, Mr. Hendricks orally
alleged that he also  had standing because the following Act 250 criteria may be at&ted
by the use of sludge in the vegetative layer: Criteria 1 (air pollution - because sludge
/toxins on surface may dry out and blow onto his Property), l(E) (streams), 4 (reduction
in capacity of land to hold water), 8 (necessary wildlife and endangered species), and
9(B) (prime agricultural soils). During the conference, Mr. Hendricks provided no
additional support for any of his allegations of sanding.

10. In his responsive memoranda filed January 28 and March 10.1997, Mr.
Hendricks alleged that the use of sludge may affect  Criteria 1 (water  and air), l(B) (waste
disposal), and 9(B) (prime agricultural soil). The memoranda provide no additional
support for his allegations of standing.

11. Mr. Hendricks filed no other  documents with the Board to establish
standing to bring the Petition.
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j IV. REQUEST REGARDING FORUM
/

At the January 6, 1997 prehearing conference, IMP. Hendricks orally requested the

1
Board determine whether his Petition is properly before the Board or whether it should be
decided by the Waste Facility Panel (“WFP”). At oral argument, Mr. Hendricks
conceded that the Board is the proper forum in which to bring the Petition. Because Mr.
Hendricks did not formally withdraw his request to the Board regarding this issue, the

, Board will address the Request Regarding Forum briefly.

111 Any person “may request a jurisdictional opinion from the district coordinator
concerning the applicability of Act 250. 10 V.S.A. $6007(c). Within 30 days after the
jurisdictional opinion is mailed, it may be appealed to the Board by petition for
declaratory ruling. Id. The WFP has jurisdiction over decisions of the “districr
environmenfuf  commission [made] in respect to a waste management facility.” U. 5 6 10.5
(emphasis supplied). A jurisdictional opinion regarding a waste management facility,
like ail jurisdictional opinions, is rendered only by a district coordinator,  never by the
district environmental commission. Therefore, a jurisdictional opinion regardiig a waste
management facility, like all jurisdictional opinions, is appealable only to the Board. U.
5 6007; Re: Putnev  Pm Declaratory Ruling #305,  Findings of Fact,
Conclusions of Law, and Order at 5 (Oct. 30, 1995) (“Waste Facility Panel has no
authority to adjudicate a petition for a declaratory ruling relative to Act 250 jurisdiction”).

Based on the Act 250 statute and Board precedent, the Board concludes that it is
the appropriate forum in which to address the Petition.

1 v. MOTION TO DISMISS

The Board may dismiss any matter bdbre it, in whole or in part. at the request of
any party or on its own motion for reasons provided by the Board Rules. by statute, or by

: law. EBR 18(D). A decision to dismiss must be supported by Endings of fact and
conclusions of law. Id.

A. Standing

! PI
1

In its motion to dismiss. Putney Paper alleges that Mr. Hendricks is not entitled to
party status in this matter. The real question, however, is whether Mr. Hendricks has

,
1

standing to appeal the jurisdictional opinion by filing  a petition for declaratory  ruling.

I

The distinction between standing and party status is slight: A person who wishes to
. .muiate  an appeal or declaratory ruling  request must demonstrate srunding  to do so

1 whereas the question of parry status arises when a person wishes to be a party to a
I
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~ proceeding initiated by someone else. Once a person has demonstrated standing to file an
~ action, sfhe need not make a separate demonstration of party status. Although the
~ analysis of standing and party status issues is at times very much the same, it is not

identical. In addition, failure to treat standing and party status as distinct issues can lead
to incongruous results.’

A district coordinator’s jurisdictional opinion may be appealed to the Board by
“the applicant, by individuals or entities who may be a&&d by the outcome of the
opinion, or by parties entitled to notice under [ 10 V.S.A. $16084,  if jurisdiction were
determined to exist.” 10 V.S.A. 3 6007(c). EBR Z(C)(3) states that a jurisdictional
opinion may be appealed to the Board “by any person who qualifies as a party under Rule
14(A) or who may be affected  by the outcome of the opinion.‘* Thus, as Mr. Hendricks is
not the applicant, there are three ways in which he may have standing to file this Petition:
1Mr. Hendricks must demonstrate that (i) he may be affected by the outcome of the
opinion, (ii) he is a party entitled to notice under 10 V.S.A. Q 6084, or (iii) he qualifies as
a party under EBR 14(A).

1. Affected  by the Outcome

A district coordinator’s jurisdictional opinion may be appealed to the Board by
any individual “who may be affected  by the outcome of the opinion.” 10 V.S.A. 3
6007(c); EBR 3(C)(3).  The standard by which the Board determines whether a person is
“affected  by the outcome” pursuant to Q 6007(c) is identical to the standard by which it
determines whether to grant party status to a person under EBR 14(B)( 1). Re: Wesco,

Declaratory Ruling #304, Memorandum of Decision
-mood Sub&&&, Declaratory Ruling #324at 4-5 (June 30, 1995); -

’Memorandum of Decision and Dismissal Order at 4 (Aug. 29,1996).

EBR 14(B)(1) authorizes the Board to grant party status to a person petitioning for
such status where the petitioner has adequately demonstrated that “a proposed
development or subdivision may affect the petitioner’s interest under any of’ the Act 250
criteria Therefore, applying Rule 14(B)(  1) standards to $ 6007(c), Mr. Hendricks must
demonstrate that his interests may be affected, and thus that he has standing to appeal a
jurisdictional opinion, by providing (i) details of his interest in the proceeding, (ii) a

’ For example, Putney Paper’s apparent misunderstanding of the distinctions led it to
argue that just because a person has standing to file a petition for a deciaratory  ruling,  that
same person does not necessarily have party status to participate in the proceedings.
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description of the location of his property in relation to the project site, and (iii) a
description of the potential effect of the proposed project upon his interests with respect
to each of the pertinent Act 250 criterion. EBR 14(B)(3)(a) and EBR 14(B)(4). Such
information must be provided to the Board in writing on or before the day of the
prehearing conference. EBR 14(B)(3).  Whether or not a petitioner has standing is solely
within the Board’s discretion. 10 V.S.A. $6007(c). U 10 V.S.A. $ 14(B)(l); Be;
p #5W0901-R-S-EB,  Memorandum of Decision at 7
(Aug. 21, 1995) (decision to grant party status under Rule 14(B)( 1) is solely within the
Board’s discretion).

(31 The Board concludes that Mr. Hendricks has not demonstrated that the use of
paper sludge in the vegetative layer may a&ct his in&rests under any of the Act 250
criteria and, therefore, he has failed to establish that he has standing to file the Petition.

L

a. Criterion l(B) (waste disposal / groundwater)

In his Petition, Mr. Hendricks identified himself as an adjoining landowner. He
stated that ‘tie use of sludge in the cap and / or vegetative layer will result in more

1 pollution to the groundwater on his adjoining property.” Petition at 4. The Petition does
not identify  the precise criteria at issue. Mr. Hendricks verbally indicated at the
prehearing conference that the allegation implicates 10 V.S.A. Q 6086(a)(l)(B)
(“Criterion l(B)“) (waste disposal / harmful or toxic substances injected into groundwater
or wells). Mr. Hendricks has not indicated whether his well is up- or down-gradient from

1
the landfill, the distance of his property tiom  the lank, or the direction in which the
groundwater  flows, nor has he provided any other support for his contention.

I

I

The Board concludes that Mr. Hendricks’ Petition has failed to demonstrate that
me use of paper sludge waste as part of the vegetative layer may a&ct his interests under
Criterion l(B). 10 V.S.A. 0 6007(c); EBR 3(C)(3).’ Even ifthe Board were to waive the
requirements set forth in EBR 14(B)(3) and consider the mpresentations  Mr. Hendricks

i,

made at oral argument and in the memoranda he tiled in response to the Motion to

II
I : Mr. Hendricks has initiated or participated in several other matters before the Board or
’ as Waste Facility Panel that involve Putney  Paper. Written decisions addressing whether

Mr. Hendricks has demonstmted  party status / standing have issued in more than one
case. E,g_ Re: Declaratory Ruling  #305,  Findings of Fact.

, Conclusions of Law, and Order (Oct. 30, 1995); Re: #2WO436-
7-EB,  Memorandum of Decision (May 16. 1995). Mr. Hendricks should be well aware of

L the nature of the demonstration necessary to establish party status I standing.

1
I
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1 Dismiss, it must conclude that Mr. Hendricks has 8tiled to demonstrate that the outcome
I of the Petition may affect his interest under Criterion l(B).’

b. Criterion 9(B) (prime  agricultural soils)

In his Petition, Mr. Hendricks also alleged that the ANR’s prohibition of the use
of farm equipment on the capped IandElI (allegedly due to the sludge in the vegetative
layer) indicates a decrease in prime agricultllral  soils (Criterion 9(B)). The “afkcted  by”
analysis of 9 6007(c) end EBR 3(C)(3) concerns whether Mr. Hendricks hes  standing to
bring this appeal. Mr. Hendricks must demonstrate how the outcome may af%ct his
interests uader  the Act 250 criteri%  not what effect  the outcome may have in general.
Therefore, the Board concludes that Mr. Hendricks has failed to demonstrate that the

3 Although neither party addressed this issue, the Board notes that the Petition could also
be dismissed pursuant to the doctrine of collateral estoppel. slee U Sto e Cl&
w, No. 95-341, slip op. at 4 (Vt. Nov. 8, 1996) (“the principles of~ollateral
estoppel generally apply in admiaistrative proceedings, although not as an ‘inflexible rule
of law.“‘). Mr. Hendricks has initiated and participated in several matters before the -
Board and its Waste Facility Panel  concerning the Landfill. During exteasive hearings,
he has presented expert witness testimony and documentary evidence and has cross-
examined Putney Paper’s witnesses on the ve~facts  now needed to support a
demonstration of his standing to file the Petition. The Board and its Waste Facility Panel
have issued written orders concluding, among other things, that the groundwater  beneath
the Landfill  does not flow in the direction of Mr. Hendricks’ property, that Mr.
Hendricks’ drinking wells lie up+adieat approximately 314 of a mile from the LandflIl,
and that surface water on the Landfill is diverted into a drainage ditch that does not drain
onto or otherwise affect Mr. Hendricks property. In addition, the Orders have found that
tests of Mr. Hendricks’ wells have consistently revealed the presence of arsenic, iron, and
manganese since before the issuance of the Dash 5 Permit. They have also concluded
that the paper sludge waste generated by Putney Paper is not a “hazardous or toxic
waste.” &, mputnev  #WI-I-600-WFP  and #ID-9-0257-WFP,
Findings of Fact, Conclusions of Law, and Order (Nov. 8, 1996); Re:
Comaanv.  #2W0436-EB  (Revocation), Findings of Fact, Conclusions of Law, and
Dismissal Order (Altered) (June 30, 1995). Mr. Hendricks has had a full and fair
opportunity in more than one proceeding to litigate the very issues that would be
necessary to show that the LandfIll  may affect his property. It would be an abuse of the
Act 250 process and patently unfair to Putney Paper to pennit  Mr. Hendricks yet another
opporttmity  to demonstrate that the Landfill may affect his property when, in more than
one proceeding, the Board and its Waste Facility Panel have concluded that it does not. Q
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j outcome of the Petition may affect his interests under Criterion 9(B).

C. Other Criteria

Although  EBR 14(B)(3) requires that the petiti~ner's  demonstration be made in
writing on or before the preheating conference, Mr. Hendricks made the following
additional allegations. At the prehearing conference he orally alleged that the use of
sludge in the vegetative layer may implicate Criteria 1 (air poilution  - because sludge
/toxins on surface  may dry out and blow onto his property), l(E) (streams), 4 (reduction
in capacity  of land to hold water), and 8 (necessary wildlifb  and endangered species). In
his responsive memoranda filed January 28 and M&h IO, 1997, Mr. Hendricks alleged
that the outcome may affect Criterion 1 (water and air), in addition to l(B) and 9(B)
discussed separately above. He has failed to provide any support for these allegations.
The&ore,  even if Mr. Hendricks had made these allegations in writing and within the
time period imposed by EBR 14(B)(3), the Board concludes that Mr. Hendricks has failed
to demonstrate that his interests may be af&cted under Criteria 1,1(E),  4, and 8.

2. Entitled to Notice Uader  10 V.S.A. Q 6084

A district coordinator’s jurisdictional opinion may also be appealed to the Board
by “parties that would be entitled to notice under (10 V.S.A. $16084.” 10 V.S.A. 3
6007(c). Section 6084(a) requires the applicant to send notice to

the owner of the land if the applicant is not the owns, the municipality in
which the land is located,  the municipaI  and regional phuming
commissions for the municipality in which the land is loca&& [and] any
adjacent Vermont municipality and municipal and regional planning
commission if the land is located on a boundary.

Section 6084(b) mquires  that notice be forwarded to “any state agency  diiy affected,
the solid waste management district . . . , and any other municipality, state agency, or
person the district commission or /B]oard  deems appropriate.” Notice must also be

/
published in a local ncwspapn. Id. $6084(b). Accordingly, $6084  does not expressly
require that all adjoiners  automatically receive notice. EBR 10(F) requires the applicant

1 to file a list of adjoining landowners with its application. “Provision of personal notice
i to adjoining property owners . . . shah be solely within the discretion and responsibility
: of the chair of the district commission.” EBR IO(F).
I

The Vermont Supreme Court addressed Act 250 notice provisions as they relate  to
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adjoining landowners in Inre Conway, 152 Vt. 526 (1989):  In w, an assistant
district coordinator led Act 250 applicants to believe that it would not matter whether
certain landowners were inchtded  on the list of adjoiners required by EBR 10(F).
Although the Supreme Court observed that adjoining landowners are not entitled to actual
notice under 3 6084, it held that Rule 10(F) ampli&s the statute and requires actuai
notice unless the district commission reasonably decides otherwise. I& at 529-30.

[4] M cannot be read to extend Q 6007(c) standing to adjoining landowners.
First, 9 6007(c) specificaiIy  confers standing solely to persons entitled to notice under 4
6084. Nothing in 9 6084 entitles an adjoining landowner to personal notice. Conway.
152 Vt. at 529. It is significant that 9 6007(c) &es not confer standing to persons
“entitled to notice under the statute and ruies”  or to persons “entitled to notice.” Second,
as a practical matter, at the time when a person attempts to appeal a jurisdictional opinion
under § 6007(c) the district commission has not yet been called upon to exercise its
discretion regarding whether to send actual notice of an application fiIing to adjoiners
under EBR 1 O(F). Therefore, w cannot be relied upon as support for the argument
that adjoiners are among those granted  standing under the “entitled to notice under
section 6084” language of Q 6007(c).

The Board concludes that, for purposes of 9 6007(c) standing, an adjoining
landowner is not among the “parties that would be entitled to notice under section 6084.”

3. Qualifies as RuIe 14(A) Party - Direct Effect

EBR 3(C)(3) provides that “any person who qualifies as a party under Rule
14(A)” may appeai  a jurisdictional opinion. Under EBR 14(A)(5), an adjoining
landowner may qualify for party status to the extent that the landowner “demonstrates
that the proposed development . . . may have a diict effect on the adjoiner’s property
under any of the 10 [Act 2501 criteria” Such information must be provided to the Board
in writing on or before the day of the prehearing  conference and must state the details of
the landowner’s interest in the proceeding. EBR 14(B)(3). The burden of proof is on the
landowner. EBR 14(A)(5). Whether or not an adjoining landowner has standing is solely
within the Board’s discretion. 10 V.S.A. $ 6007(c); EBR 3(C)(3). u 10 V.S.A. 4
14(A)(5).

a In all ways pertinent to this discussion, the version of 3 6084 construed in M is
identical to the current version.
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[5I The Petition alleges that “the use of sludge in the cap and / or vegetative layer will
result in more pollution to the 8roundwadit  on his adjoining property.” Petition at 4. The
Petition also alleges that the use of sludge will decmase  prime agricultural soils in the
landfill property. Mere allegations, unsupported by sufBcient  detaiI,  cannot sustain the
burden of proof to demonstrate that development may have a direct effect on an
adjoiner’s property. u Q Declaratory Ruling
Request #290,  Preheating Conference Report and Order and Memorandum of Decision at
4 (Jan. 6,1994) (“The mere assertion that one may be entitled to party status in a district
commission proceeding does not demonstrate that a project may have a direct effect on
one’s property.“). &g &Q, EE. -, #2S0985-EB,
Memorandum of Decision at 5-l 1 (July 18,1995)  (Gndii  that an adjoiner  failed to
adequately support request for party statt+  under Criteria 5,8,9(K), and 10). As
discussed in V.A. 1. above, the Board cot#htdes  that Mr. Hendricks bas not met a
minimum threshold demonstration that his allegations have merit. Mr. Hendricks has
failed to demonstrate that the use of paper sludge in the vegetative layer may have a
direct effect on his property under any of the Act 250 criteriaS

B. Baselsasneas  of Allegations

Putney Paper argues that the petition should be dismissed because Mr. Hendricks’
allegations are baseiess.

WI The Board may dismiss any mat@ before it, in whole or in part, for reasons
provided by the Board Rules, by statute, or by law. EBR 18(D). Except to the extent that
a person must make a demonstration to establish party status or standing, Act 250 and the ,
Board Rules do not requim  a thteshold  level of specificity for filing an appeal or a request
for declaratory ruhng. Onoe  the Board tinds  that a matter is properly before it, it is the
parties’ responsibility to present relevant evidence on which the Board is able to
determine whether the allegations have merit. If the Board determines that a person has
standing  to file a petition for declaratory ruling, it would be premature for it to rule on the
merits of the petition until tier it convenes a hearing and accepts relevant evidence from
all parties.

5 See footnote #3 i&.



Re: Putney Paper Company, Inc.
Declaratory Ruling #335
Findings of Fact, Conclusions of Law, and Dismissal Order
Page 12

VI. ORDER

1. The Environmental Board, and not the Waste Facility Panel, is the
appropriate forum in which to file a petition for declaratory ruling regarding
Jurisdictional Opinion #2- 102.

2. Nathaniel Hendricks has no standing to lile  Declaratory Ruling  Request
#335.

3. Declaratory Rulii  Request #335 is hereby dismissed with piejudice.

Dated at Montpelier, Vermont this 29th day of May, 1997.

ENVIRONMENTAL, BOARD

MarcyHarding
Rebecca M. Nawrath
Robert H. Opel
Robert G. Page, M.D.
Steve E. Wright

* Board Members Samuel Lloyd and William Martinez did not participate in the
deliberations concerning  this matter.


