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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This decision pertains to a declaratory ruling petition filed by Clearwater Realty
(the Petitioner), concerning whether, pursuant to 10 V.S.A. Chapter 15 1 (Act 250),  a permit
amendment is required for certain changes to the northern beach access and drainage swale of the
Clearwater Circle Subdivision (the Project) in Shelburne, Vermont. For the reasons explained
below, the Panel determines that the proposed changes do not constitute material or substantial
changes pursuant to EBR 2(P) or 2(G) &d therefore a permit amendment is not required for
Land Use Permit /#X0712-EB (the Permit).

I. SUMMARY OF PROCEEDINGS AND JURISDICTIONAL FACTS

On January 10,1996,  the District #/4 Environmental Coordinator issued Jurisdictional
Opinion #4-l 15 concluding that certain proposed changes to the northern beach access and
drainage swale  (right-of-way) proposed by the Clear-water Circle Homeowners Association (the
Association) do not constitute material changes to the Project, pursuant to Environmental Board
Rule (EBR) 2(A)(5). Therefore, the District Coordinator determined that an Act 2.50 permit
amendment is not required for those changes.

On February 2,1996, the Petitioner, to whom the Permit originally was issued, appealed
the Jurisdictional Opinion to the Environmental Board (Board), pursuant to 10 V.S.A. 3 6007(c)
and EBR 3(D). After notice from the Board office concerning certain deficiencies in service, the
Petitioner, through its representative, Iris’Lash,  perfected the appeal by letter filed March 7,
1996.

On March 14,1996,  Robert C. and Katherine B. Roesler Ned a motion to dismiss,
asserting that the Petitioner’s Notice of Appeal was untimely filed. On March 22,1996, the
Board office informed Mr. Roesler that his motion was not filed in accordance with EBR 3(D) in
that fen copies and a certificate of service showing service on all parties was not included with
the filing. On April 1,1996,  Mr. Roesler perfected his filing by submitting the required copies
and certificate of service.
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On April 19, 1996, Chair John T. Ewing recused  himself from this proceeding and
appointed Robert Opel to serve as his designee. After the issuance of several notices of
prehearings and cancellations, Mr. Opel, as hearing officer, convened a prehearing conference
on June 10,1996, in Montpelier, Vermont. On June 19, 1996, the hearing officer issued a
prehearing conference report and order, which is incorporated herein by reference. In relevant
part, this report and order recounted the hearing officer’s preliminary determinations that this
matter should be heard by a hearing panel of the Board pursuant to EBR 41 and that no prefiling
of testimony and exhibits would be required. The report and order also provided a schedule of
deadlines for filing party statusrequests; lists of witnessesandexhibits,  and legal memoranda,
with respect to preliminary issues. It identified  the dates, times and locations for a second
prehearing conference and the hearing on the merits in this proceeding. Statutory parties and
prehearing conference participants were provided an opportunity to file exceptions to this
prehearing conference report and order. None were filed.

A second preheaiing conference was convened by the hearing officer  on July 22,1996,
in Montpelier, Vermont. At that time, Mr. Opel established a hearing schedule and made certain
party status determinations. The party status request of Brian French was denied on the basis
that Mr. French, as real estate agent handling sales of lots in the Project for the Petitioner, lacks
the requisite legal interest under EBR 14(A) and is not a materially assisting party under 14(B).
Mr. French was permitted to testify, cross-examine witnesses, or offer argument as the
Petitioner’s representative in this proceeding. The party status requests of the following persons
were granted pursuant to EBR 14(A):

The Petitioner, as the original permittee  and owner of several lots within the Project,
represented by Iris Lash, principal of the corporation, and Brian French,
real estate agent;

Iris Lash, lot owner within the Project, supporting the petition;
Monroe Caslowitz, lot owner within the Project, supporting the petition;
Robert Roesler and Katherine B. Roesler, owners of a lot within the Project, opposing

the Petition;
Lester and Elizabeth Wallman,  owners of a lot within the Project, opposing the Petition;
The Association, represented by Lester Wallman,  Presidenf  and Robert Roesler,

opposing the Petition;
Ronald I. and Antoinette M. Bouchard, owners of a lot within the Project, opposing

the Petition; and
Ronald A. and Susan K. Bouchard, owners of a lot within the Project, opposing the

P e t i t i o n .

A hearing in this matter was convened at 1:00 p.m. on July 24,1996,  at the Shelbume
Town Hall in Shelbume, Vermont. The Board panel hearing this matter was John Farmer,
Robert Opel and Steve Wright. Mr. Opel, with the consent of his fellow panel members,
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served as Acting Chair. All of the above-listed parties or their representatives were present at the
hearing.

The Acting Chair opened the hearing by reviewing his preliminary party status rulings of
July 22, 1996, and asking for appeartices.  After opening statements by persons supporting and
opposing the Petition, the panel recessed for a site visit. At 2:30 p.m., the Acting Chair recon-
vened the hearing, and he and the other panel members placed their observations of the site visit
in the record. The panel then considered preliminary issues. The petitioners for party status
were given an opportunity to seek review by the panel of the preliminary party status rulings.
No objections to those rulings were raised.

The panel next heard oral argument on the Roeslers’ motion to dismiss presented by
Robert Roesler and Iris Lash. The panel denied this motion, delivering its decision from the
bench. The panel’s reasons are set forth below.

At 2:40 p.m., the Acting Chair asked the parties to proceed with their cases-in-chief, at
which time the Association indicated that it was prepared to make an offer in settlement. The
panel recessed the hearing to provide the parties with an opportunity to negotiate. At 3:35 p.m.,
the hearing was reconvened, and Mr. Roesler orally presented the parties agreed upon proposal
for the record. The panel admitted as its own exhibit, Exhibit EB-1, a topographical plan of
Project Lot #13, dated December 21, 1994, depicting the proposed changes to the right-of-way as
noted in pen by Mr. Roesler. The panel also took official notice of the Permit and Findings of
Fact, Conclusions of Law and Order in #&CO712 and #4C0712-EB. At 3:50 p.m., the panel
recessed for deliberations and, at approximately 4:00 p.m., it announced its proposed decision to
the parties.

On September 5,1996,  the panel issued its proposed Findings of Fact, Conclusions of
Law and Order in this matte?. The parties were provided an opportunity  to file written objections
and to present oral argument before the f&lI  Board in accordance with EBR 41(D). No party filed
a request for oral argument. However, on September 12,17, and l&1996,  Monroe Caslowitz
filed letters with the Board raising concerns about enforcement of the terms of the parties’
agreement. In a memorandum to the parties, dated September 19,1996, the Acting Chair
notified the other parties of this correspondence and indicated that the Board would treat Mr.
Casiowitz’s concerns as objections to the panel’s proposed decision. In a letter filed on
September 23,1996,  Mr. Caslowitz informed the Board that he did not intend his letters to be
construed as objections to the panel’s decision. Other correspondence received by the Board was
a letter from  Iris Lash, filed September 20,1996, describing the Association’s maintenance and
improvement activities at the site since the panel’s hearing, and a letter from Robert C. Roesler,
filed on September 23,1996, explaining those same activities in light of the parties’ agreement.
Neither Mrs. Lash nor Mr. Roesler filed written objections to the panel’s proposed decision.
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The Board deliberated with respect to this matter on September 25, 1996. On that same
date, following a review of the proposed decision and the record, the Board declared the record
complete and adjourned the hearing. This matter is now ready for final decision. To the extent
any proposed findings of fact and conclusions of law are included below, they are granted,
otherwise, they are denied. See Petitionr>f  Village of Hardwick  Electric DeDartment,  143 Vt.
437,445 (1983).

II. ISSUES

A . Whether the petition for declaratory ruling filed by the Petitioner was untimely filed and
therefore should be dismissed; and

B. Whether, pursuant to EBR 34, a permit amendment is required for the Project due
to proposed changes to the northern beach access aud drainage swale which may or may not
constitute material or substantial  changes pursuant to EBR 2(P) or 2(G).

III.

1.

2.

3.

FINDINGS OF FACT

On August 23,1988, the District #I4 Environmental Commission (the Commission)
issued Land Use Permit #4CO712 and supporting Findings of Fact, Conclusions of Law
and Order (Commission’s Decision), authorizing the Petitioner to subdivide 10 acres into
10 residential lots with a 1 ,OOO-foot road and municipal sewer and water located off
Clearwater Drive in Shelbume, Vermont.

The Commission’s Decision was appealed to the Environmental Board on September 6,
1988. On May 10,1989,  the Board issued Land Use Permit #4CO712-EB  and supporting
Findings  of Fact, Conclusions of Law and Order (Board’s Decision). The Commission’s
Decision authorized the requested subdivision.

The Commission’s Decision contained several findings of fact with respect to drainage
patterns at the site and the proposed improvements to the northern beach access and
drainage swale under Criteria l(B) (Waste Water), l(F) (Shorelines), and 4 (Soil
Erosion). The Commission imposed only one condition specifically addressing the
northern drainage swale and no conditions with respect to the northern beach access.
Condition #7 states:

Prior to commencement of construction, the Permittee shall submit to the
Commission a specific proposal for the kstablishment  of au escrow account,
sinking fund, or similar guarantee, contributed to by members of the Clearwater
Circle Homeowners’Association  for continual maintenauce  of the southern and
northern drainage swales.
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4. The Commission made no Findings of Fact or Conclusions of Law with respect to the
northern beach access and drainage swale under other criteria.

5. The Board’s Decision contains certain Findings of Fact with respect to drainage patterns
at the Project site under Criteria’ l(B) (Waste Water), l(F) (Shorelines), and 4 (Soil
Erosion).

6. The Board found that a State Discharge Permit #l-O485 had been issued for the Project
onMay 21,1987. Finding of’Fact  #6. ” ”

7. Board Finding of Fact #7 states in relevant part:

Slopes on the project site are gentle to moderate (1% to 5%). Soils are poorly
drained. clay. The drainage flow direction is west toward Lake Champlain,...”

8. The Board found that there were three drainageways that would carry runoff from the
subdivision to discharge points on Lake Champlain (the Lake). In Finding of Fact #9, the
Board described the drainage plan for the Project in part as follows:

The northerly drainage way will be three feet wide and will be located along the
southerly edge of the 25-foot path that provides pedestrian and vehicle access to
the beach. The drainage way will not interfere with access to the beach or the
existing and future residents of Clearwater. Runoff to this drainage way will be
limited to Lot 1 and a small area adjacent to the railroad. A new ditch will be
constructed on the east side of Bouchard’s properties to intercept the runoff
from Lot 1.

9.

10.

In Finding of Fact #12, the Board states:

The shoreline bank area in front of the existing homes and the area where the
northern drainage way meets the shoreline currently experiences significant
erosion. Some erosion also occurs in the northern drainage way.

The Board further found that the drainage plan was designed to improve existing drainage
and that calculation of pre-development runoff compared with post-development runoff
indicated that no appreciable increase in peak runoff for a ten year storm would occur.
Finding of Fact #13. The Board also found that erosion controls would be implemented
in accordance with the Vermont Handbook on Erosion and Sedimentation Control on
Construction Sites and that permanent erosion controls would consist of seeding and
mulching all drainage swales. Finding of Fact #14. The Board’s Decision at Finding of
Fact #15 states in relevant part:
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.

11.

12.

13.

c

14.

15.

16.

The only changes to the shoreline will consist of the upgrading of the
1

drainageways and the establishment of vegetation in the drainageways to prevent (

soil erosion. The shoreline will be retained in its present condition. The banks 1

will be stabilized with vegetative cover to prevent erosion.

The Board stated at Finding of iact #16: /

Continued access to Lake Champlain for new lot owners will be ensured by the
Warranty-deed,.which-vuil~convey  a right-of-way over the existing lo-foot wide
gravel path which runs northerly from Clearwater Drive to the northern 25-foot
grassed drainage swale and footpath leading to the lake.

The Board made no other Findings of Fact with respect to the northern beach access and j

drainage swale. i

In authorizing the Project, the Board’s Decision incorporated all terms and conditions of i

Land Use Permit MC0712  and imposed three additional conditions. One of these I

conditions, new Condition #27, states the following: ?.i

The three-foot drainage way in the 25-foot  beach access path at the northerly end Y

of the subdivision shall not interfere with the existing use of the path.
i
1
I

The changes proposed by the Association involve a 25-foot right-of-way which pitches
- -t-

downhill  m a westerly drrectron  from a dnveway accessmgClearwater  Dnve G&ends
j

i

at the shoreline of Shelburne Bay, Lake Champlain (the Lake). On the southerly side of !
this right-of-way is a lot owned by Lester and Elizabeth Wallman  (Wallman  lot). On the !
northerly side of this right-of-way is a lot owned by Ronald A. and Susan K. Bouchard
(Bouchard lot).

A boundary marker delineates the southeast comer of the right-of-way. No corresponding
marker exists at the northeast comer. A concrete boundary marker also exists along the
southerly boundary of the right-of-way, about midpoint before the grade increases in a
downward direction. No corresponding boundary marker exists on the north side of the
right-of-way. At the bottom of the access, on the southwest comer, there is a boundary
marker. On the northwest comer, there is a pipe or pin indicating the width of the deeded
access.

The beach access at the southerly side of the right-of-way and proceeding downhill
toward the Lake is partly graveled  and partly grassed; on the northerly side, it is mostly
grassed.
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7.

8.

.O.

:1.

!2.

!3.

!4.

5.

16.

The grade of the beach access from the east is relatively flat for about half of the distance
to the Lake, then slopes rapidly in a downward direction as it approaches the Lake
shoreline.

On the steeper portion of the access, there are signs of erosion of the graveled  section of
the access.

On the south side of this portion of the access along the Wallman  lot, there is a barrier
of large rocks and a steep embankment: The beachxccessat  thisgointis  somewhat
constricted by this barrier and embankment.

On the north side of this portion the access, along the southerly edge of Bouchard lot,
is a concrete seawall  and a steep, newly grassed bank.

At the southeast comer of the right-of-way and extending in an easterly direction under
the driveway is a culvert which carries storm water runoff from a railroad bed and one or
more lots to the east of the Wallman  and Bouchard properties. The westerly end of the
culvert was formerly enclosed by a fence, but is presently unprotected by a barrier.

Waste water from the culvert exits into a drainage swale which extends along the south
side of the right-of-way. The swale is up to four-feet in width and varies in depth along
its length.

The swale is partially grassed and shows signs of erosion, particularly in the area of
steeper downward grade as the access approaches the Lake.

A large ash tree is located just inside the southern boundary of the right-of-way, at the
point at which the grade of the access and depth of the drainage swale increases.

All lot owners in the Project have a deeded right-of-access to the beach across this right-
of-way.

The Association, with the agreement of the Petitioner and other parties in support of the
Petition, stipulates to the following proposed changes with respect to the northern beach
access and drainage swale in accordance with Exhibit EB-1:

(1)

(2)

Replace with equal or better fencing the small section of fencing that used to protect
the westerly end of the culvert;

In conjunction with Ronald A. and Susan K. Bouchard, replace a former cyclone
fence with a new fence extending from the east edge of the Bouchard’s garage to
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Iv. CONCLUSIONS OF LAW

A. Board’s Jurisdiction

(3)

(4)

(5)

(6)

(7)

(8)

two feet west of the west end of the Bouchard’s garage along a line extending in
a westerly direction in proximity to the northern boundary of the 25-foot  right-of- i

way and also demark with three permanent markers set at equi-distant points, the
northern boundary of the right-of-way from the driveway to the shoreline;

j

Clean out the existing drainage swale to make it the required depth, promptly re-seed
i.

the swale to grass for the entire length of the right-of-way from the culvert to where
i
i

it exits at the shoreline, and maintain it so that it does not erode or allow silt into the i

Lake; _

Regrade the right-of-way so that surface water drains gently to the south into the
swale;

Place a strip of gravel, nine feet in width, along the entire length of the right-of-way,
and bordering the proposed fence on the northern boundary of the right-of-way, and
seed the remainder of the right-of-way to grass;

Move the westerly end of the drainage swale as far south as possible within the 25-
foot right-of-way and support the embankment at the Wallman  lot with mesh in order
to stabilize the bank, while protecting the large ash tree on the southern boundary of
the right-of-way;

Assure that no rocks are placed on the beach that would interfere with the use of the
25-foot right-of-way by any member of the Association; and

Maintain the right-of-way in the condition described above.

Pursuant  to 10 V.S.A. 0 6007(c), jurisdictional opinions are appealed to the Board by
means of a petition for declaratory ruling. Pursuant to EBR 3(C)(3), an appeal from a jurisdic-
tional opinion issued by a district coordinator must be filed with the Board within 30 days of
mailing of that opinion to the person appealing.

Ju&ictional  Opinion #4-l 15 was issued by the District Coordinator on January 10,
1996. The Petitioner filed its Notice of Appeal with the Board on February 2,1996. The
Roeslers assert that this appeal is untimely and therefore should be dismissed because the Notice
of Appeal was not served on all persons required to receive notice within the 30-day period.

I
1
.
i
I

I
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EBR 3(D) states, in relevant part:

Petitions for declaratory rulings as to the applicability of Act 250, these rules, or an order
of the board shall be filed with the board and shall be accompanied by a $25.00 filing fee,
an original and ten copies oft& petition and the jurisdictional opinion appealed from,
and a certificate showing that the following persons have been served: all parties under
Rule 14(A) and any other persons on whom the district coordinator served the opinion.

The Board has previously stated in the context ofpermif  appeals under IO VXA. 0
6089(a), that the Board is not deprived of jurisdiction to hear an appeal if various statutorily
specified documents are not filed within the 30-day  appeal period. See Re: Garv Savoie d/b/a
WLPL  and Eleanor Ben&, Application #2W0991-EB,  Findings of Fact, Conclusions of Law and
Order at 4-6 (Oct. 11, 1995).  Indeed, the express language of EBR 40(A)  states: “Failure of an
appellant to take any step other than the timely filing of a notice of appeal does not affect the
validity of the appeal, but is grounds only for such action as the Board deems appropriate, which
m include dismissal of the appeal.” (Emphasis added.) See also Vermont Rule of Appellate
Procedure 3(b).

In this matter, the Petitioner clearly filed its Notice of Appeal with the Board within
30 days of the mailing of the District Coordinator’s Jurisdiction Opinion. Moreover, when the
deficiencies in service were brought to the attention of the Petitioner’s representative, she
perfected the appeal by serving copies of the Notice of Appeal with those persons identified as
properly required to receive notice and filed a supplemental certificate of service with the Board
on March 7,1996.

In view of the timely filing of the Notice of Appeal with the Board and subsequent
remedial action taken by the Petitioner, the panel concludes that dismissal of this matter is
neither required nor appropriate. Therefore, the panel proceeds to consideration of the merits
of the petition.’

1 Pursuant to 10 V.S.A. $6007(c)  and EBR 3(D), an appeal of a Jurisdictional
Opinion is heard by the Board as a contested case. Although the usual practice of the
Board is to conduct a & m hearing for the taking of evidence and the preparation of
decision, informal disposition may be made of any contested case by stipulation, agreed
settlement, consent order, or default, unless precluded by law. 3 V.S.A. $809(d);  see also
10 V.S.A. $6085(e) and EBR 16(D). However, the use of nonadversarial techniques for
resolution of jurisdictional or permit disputes does not relieve a party of its burden of
proof nor does it relieve the Board of its duty to issue affirmative findings, where
applicable. See 10 V.S.A. § 6085(e).
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B. Material and Substantial Chawe

In its Notice of Appeal and in filings prior to the panel hearing in this proceeding, the
Petitioner argued that the proposed changes to the northern beach access and drainage swale
would have a significant impact on the Permit issued by the Board and that those changes would
also adversely impact the values sought to be protected under Criteria 1,4, and 8 (Aesthetics).
Additionally, the Petitioner asserted that the proposed changes might present risks to public
safety, but that in any event, the present condition of the access and drainage swale.posed an.
immediate risk to pedestrians attempting to reach the beach using the right-of-way. The
Petitioner asserted in its filings and at the beginning of the panel hearing that the changes
proposed by the Association require a permit amendment. During a recess in the hearing,
however, the Petitioner and those supporting the Petition reached agreement concerning what
activities should be undertaken by the Association to address both on-going environmental and
safety concerns at the site.

Pursuant to EBR 2(B) and 34, a permit is required for any material or substantial change
‘to a subdivision.2 Under EBR 2(B), a “subdivision” means, among other things, “any material
changes to an existing subdivision over which a district commission or the board has it&diction
and any substantial change to a pre-existing subdivision.” The Project that is the subject matter
of this proceeding is a subdivision subject to Act 250 jurisdiction. Rule 34(A) states in relevant
part: “An amendment shall be required for any material or substantial change in a permitted
project, or any administrative change in the terms and conditions of a land use permit.” There-
fore, the first line of inquiry is whether the proposed changes constitute a material change.

EBR 2(P) defines “[mlaterial  change” as an “alteration to a project which has a
significant impact on any fmding,  conclusion, term or condition of the project’s permit and
which affects one or more values sought to be protect by the Act.” The Board’s material change
test involves a two-step analysis. Re: City of Barre Sludpe  Management Prom, Declaratory
Ruling #284 (Oct. 7,1994); Re: Robert Blair and CS Architeca  Declaratory Ruling #241
(April 29,1992). First, the Board must find that the alteration has taken place or will take place,
This alteration may be either a physical change or a change in use. Re: Mount Mansfield Co.,
W.,  Declaratory Ruling #269 (July 22, 1992); Re: Town of Sunderl& Declaratory Ruling
#200 at 10 (June 24,1988). Second, the Board must fiud  that the alteration has a significant
impact on any finding,  conclusion, term or condition of the project’s permits and that the altera-

2
In 1985 the Legislature ratified  the Board’s rules such that they have the same

effect as any law passed by the Legislature in the first instance.  The ratifled  Board rules
have “effectively become part of the Act 250 legislative scheme codlfled  at chapter 151
of Title 10.” In re Barlow, 160 Vt. 513,521 (1993).
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tion affects one or more of the values Act 250 protects. Re: George Stumu and Joelle King,
Declaratory Ruling #309 at 7 (Feb. 29, 1996).

j ,

Based on the preceding findings of fact, the proposed alterations to the Project do not ’

represent a material change. The Asso:iation’s activities constitute a physical change. However,
the alterations will not have a significant impact on any finding, conclusion, term or condition of :

the Project’s Permit. Indeed, both the Commission and the Board in their respective reviews of
the Project only addressed the northern beach access and drainage swale under Criteria l(B), l(F)
and 4. No findings, conclusions or conditions addressed aesthetic impacts, and none
addressed under any other criteria the pedestrian safety concerns raised by the Petitioner.
However, with respect to the Criteria that the Commission and the Board did consider in their
respective Decisions, it is apparent that they expected the Association to assume control for
repair and maintenance of the northern beach access and drainage viray  to assure protection of
water quality through management of waste water and prevention of erosion and shoreline
degradation. In the panel’s view, the several measures proposed by the Association directly
related to the grading, seeding, and continued maintenance of the drainage ‘swale are consistent
with the findings of fact, conclusions of law and conditions imposed by #4C0712-EB. The
addition of gravel to enable limited vehicular access to the beach will not only benefit members
of the Association by providing them with safe access but will facilitate the continued
maintenance of the swale and neighboring seawalls  and embankments. Therefore, this &
minimis  alteration may actually facilitate better compliance with the conditions imposed by the
Board in the Permit, thereby safeguarding the values to be protected by Act 250.

To the extent that the parties’ agreement encompasses rights and responsibilities not
addressed by the Board in the Permit or in the supporting Findings of Fact, Conclusions of Law
and Order for #4CO712, the panel has no jurisdiction to compel their performance. On the other
hand, the panel concurs that the proposed replacement of fencing at the culvert and along the
northern boundary of the right-of-way, although physical changes, do not constitute a material
change to the Project.

In conclusion, the changes proposed by the Association, and agreed to by the Petitioner
and other parties, do not have a significant impact on any finding,  conclusion, term or condition
of the Project’s permit nor do they affect one or more of the values sought to be protected by Act.

The second and last standard to be considered is whether the proposed changes constitute
a substantial change. Under EBR 2(G), a “[slubstantial  change” is “any change in a development
or subdivision which may result in significant impact with respect to any of the 10 Act 250
criteria.” The’Board’s  substantial change test involves a two-step analysis. First, there must
be a cognizable change to the project. A “cognizable change” is a physical change. See Re:
Village of Judlow, Declaratory Ruling #212 (Jan. 30, 1990); Re L.W+ Ha-es. Inc., Decl=tory
Ruling #192 (Oct. 7,1987). Second, the change must have the potential for significant impacts
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1

under one or more of the ten Act 250 criteria. Re: George Stumn and Joelle King, Declaratory 1

Ruling #309  at 10 (February 29,1996). The Board’s test has been upheld by the Vermont f

Supreme Court. In re Barlow, 160 Vt. 513,521 (1993); In re Manosh  Corp., 147 Vt. 367,369 i

(1986); In re Orzel, 145 Vt. 355,360-61  (1985).
*

1
For reasons similar to those stated above, the panel concludes that the proposed activities f

constitute repair and maintenance of existing infrastructure previously reviewed and authorized i

by the Board. While performance of these activities has the potential for negative impacts under
Act 250 criteria, the panel believesthat  such impacts,  basedontheevidence~at hand, will not be

j

significant.
;
!

Iv. ORDER

The changes to the northern beach access and drainage swale proposed by the Association
do not constitute a material or substantial changes to Land Use Permit ##4C0712-EB  and
supporting Findings of Fact, Conclusions of Law and Order. Therefore, an Act 250 permit
amendment is not required.

Dated at Montpelier, Vermont, this?Td%September, 1996.

John M. Farmer
Art Gibb
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Steve E. Wright


