
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

Re: Putney Paper Company, Inc.,
Declaratory Ruling Request # 3 10

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

As explained below, the Environmental Board concludes that activities
authorized by Agency of Natural Resources Solid Waste Management Certification
#WH-600 do not constitute a material change to development permitted by Land Use
Permit #2WO436-6.  Therefore, such activities do not require a permit amendment
pursuant to 10 V.S.A. $6 6001-6092.

I. BACKGROUND

On August 17, 1995, Nathaniel Hendricks filed a petition for a declaratory
ruling (“Petition”) with the Vermont Environmental Board (“Board”) from a July 14,
1995 project review sheet issued by Ms. Julia Schmitz, Assistant District Coordinator,
District #2 Environmental Commission (“Jurisdictional Opinion”). In the Jurisdictional
Opinion, Ms. Schmitz addresses a draft Solid Waste Management Certification issued
by ANR on June 13, 1995 (“Draft Certification”). She opines that the permit
amendment requirements of 10 V.S.A. $9 6001-6092. (“Act 250”) would not be
triggered by the construction and operation of an unlined paper sludge disposal cell in
close proximity to the existing unlined paper sludge disposal cell on lands owned by
the Putney Paper Company, Inc. (“Putney”)  in the Town of Putney (“Project”).

In the Petition, Mr. Hendricks contends, in part, that the Jurisdictional Opinion
is in error because: (1) the Agency of Natural Resources (“AN,,‘) has not yet issued a
final certification authorizing the construction and operation of an unlined paper sludge
landfill adjacent to Putney’s existing landfill; and (2) if ANR issues a final
certification that is similar to the draft certification that it issued regarding the Project,
there is a material change to Land Use Permit #2WO436-6.

On September 15, 1995, ANR issued Solid Waste Management Certification
#WH-600 (“1995 Certification”). The 1995 Certification is substantially similar to the
Draft Certification. On October 6, 1995, Ms. Schmitz issued a “revised-reissued”
project review sheet in which she concluded that the activities authorized by the 1995
Certification do not trigger the permit amendment requirements of Act 250.

On October 3 1, 1995, Putney filed a Motion for Summary Judgement, or in the
Alternative, Motion to Dismiss (“Motion”). The Motion was based, in principal part,
upon the assertion that Mr. Hendricks failed to adequately demonstrate his right or
entitlement to party status or support a prima facie claim that the Project constitutes a
material change. On December 14, 1995, the Board denied the Motion. During
January and February of 1996, the parties submitted prefiled evidence and proposed
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findings of fact and conclusions of law.

On February 7, 1996, an administrative hearing panel of the Board (“Panel”)
conducted an evidentiary hearing in the Town of Putney. The following parties
participated at the hearing:

Nathaniel Hendricks, pro se; and
Putney by Turk Ellis and Peter Van Oot, Esquire.

On May 22, 1996, the Panel issued a proposed decision which was sent to the
parties (“Proposed Decision”). Pursuant to 10 V.S.A. 0 6027(g), the parties were
allowed to tile written objections and request oral argument before the Board.

On June 3, 1996, Mr. Hendricks filed a request for oral argument.

On June 6, 1996, Putney filed a written objection to the Proposed Decision
requesting that the term “Landfill Facility” be changed to “Landfill Site”. On June 7,
1996, Mr. Hendricks filed a written objection to the Proposed Decision challenging
findings of fact 4, 7, 9, 31 and 32 and certain conclusions of law based upon these
findings of facts.

On July 3 1, 1996, after granting the parties’ joint request to postpone oral
argument scheduled for June 13, 1996, the Board entertained oral argument relative to
the parties objections presented by Messrs. Hendricks and Van Oot. The Board
deliberated concerning this matter on July 3 1 and September 25, 1996 and following a
final review of the Proposed Decision, evidence and arguments presented, declared the
record complete and adjourned. This matter is now ready for decision. To the extent
any proposed findings of fact and conclusions of law are included below, they are
granted; otherwise they are denied. See Petition of Village of Hardwick  Electric
Department, 143 Vt. 437, 445 (1983).

II. ISSUE

Whether, pursuant to EBR 2(P) and 34(A), the Project constitutes a material
change to development permitted by Land Use Permit Amendment #2WO436-6,  and
a result, requires an Act 250 permit amendment.’

as

:.

”
I Due to the issuance of the I995 CertiJcation,  the Order’s issue one is moot. Issue \J

two of the Order is, in large part, the issue addressed in this decision.
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III. FINDINGS OF FACT

1. Putney manufactures paper products such as napkins and tissues from
recycled paper stock.

2. On December 2, 1983, Putney and several individuals received Land
Use Permit Amendment #2WO436-5  (“Dash 5 Amendment”).

3. The Dash 5 Amendment authorizes the creation and use of a paper
sludge landfill on + 14 acres of land located off River Road in the
Town of Putney (“Overall Landfill Operation”).

4. The Dash 5 Amendment limits the area of soil to be disturbed within
the Overall Landfill Operation to about seven acres (“Landfill Site”).

5. The Dash 5 Amendment provides that the Landfill Site must be
operated in accordance with the plans and exhibits stamped “approved”
and on file with the District #2 Environmental Commission (“District
Commission”).

6. An oversized plat entitled “Putney Paper Company Site Plan, Land Fill
Area Original Contours & Elevations River Road, Putney, Vermont”,
marked “approved” effective November 29, 1983 and on file with the
District Commission (“Plans”) designates approximately five acres of the
Landfill Site as “Active Area of Land Fill”.

7. The “Active Area of Land Fill” designation indicates that these five
acres were in active use when the Plans were generated.

8. The Plans designate approximately two acres of the Landfill Site as
“Inactive Area of Land Fill”.

9. The “Inactive area of Land Fill” designation indicates that these two
acres were not in active use when the Plans were generated. The
“Inactive area of Land Fill” designation does not indicate that these two
acres could not be put into active use after the Plans were generated.

10. The Plans designate approximately seven acres in the Landfill Site as
“Area to be maintained for agriculture”.

1 1 . The “Area to be maintained for agriculture” designation indicates that
these seven acres were in agricultural use when the Plans were
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generated and they would be kept in agricultural use for the life of the
Dash 5 Amendment.

The seven acres designated “Area to be maintained for agriculture” on
the Plans comprise that portion of the Landfill Operation which is not
included within the Landfill Site.

An oversized plat entitled “Putney Paper Company Details, Land Fill
Operation River Road, Putney, Vermont”, marked “approved” effective
November 29, 1983 and on file with the District Commission indicates
that the closure cap on a paper sludge disposal cell located within the
Landfill Site will have a two percent slope.

The Dash 5 Amendment expired on November 1, 1988.

On June 28, 1991, Putney applied for an amendment to the Dash 5
Amendment to extend the Dash 5 Amendment’s expiration date by 20
years (“Dash 6 Amendment Application”).

At the time of the Dash 6 Amendment Application, Putney was in the
process of applying for an ANR interim certification for the existing
paper sludge disposal cell within the Landfill Site (“Old Landfill Cell”)
while simultaneously seeking an ANR certification for a new paper
sludge disposal cell (“New Landfill Cell”) within the Landfill Site.

On October 1, 1991, Putney received Land Use Permit Amendment
#2WO436-6  (“Dash 6 Amendment”).

The Dash 6 Amendment authorized Putney to continue operation of the
Landfill Site.

Finding of Fact #1 in the Dash 6 Amendment indicates that the District
Commission was aware of both the Old Landfill Cell and the New
Landfill Cell. It provides in part:

Interim certification is being sought for two areas at the
site. The area presently in use will be covered with a 5%
dome to shed water. After two to four years, the second
cell will be used. When the second cell is complete it
will also receive a dome.

The Dash 6 Amendment required that, upon receipt of an ANR interim
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certification, Putney submit such certification to the District Commission
so that the District Commission could determine whether or not such
certification constituted a material change to the Dash 6 Amendment.

ANR did not issue an interim certification as contemplated by the Dash
6 Amendment.

The Old Landfill Cell ceased operation on May 3 1, 1995. However, it
is monitored on a continuing basis, and it remains subject to Act 250
jurisdiction.

On June 13, 1995, ANR issued the Draft Certification.

On July 14, 1995, Ms. Schmitz issued the Jurisdictional Opinion.

On September 15, 1995, ANR issued the 1995 Certification.

The 1995 Certification requires Putney to ensure that the New Landfill
Cell does not receive more than 10,300 cubic yards of waste per year
for the first two years of certification and 15,500 cubic yards for the
final three years of certification. The average annual volume of waste
disposed of in the Old Landfill Cell was 13,500 cubic yards.

The New Landfill Cell’s closure cap orientation and height authorized
by the 1995 Certification differ from those authorized by the Dash 5
and Dash 6 Amendments. Otherwise, the New Landfill Cell and the Old
Landfill Cell will be of the same design, construction and operation.

In Re: Putney Paper Companv,  Inc., Declaratory Ruling #305  (October
30, 1995), the Board determined that the changes in cap orientation and
height changes authorized by the 1995 Certification are not material in
nature.

On October 6, 1995, Ms. Schmitz revised the Jurisdictional Opinion to
address the 1995 Certification. Ms. Schmitz’ revised jurisdictional
opinion does not alter the Jurisdictional Opinion in any significant way.

The New Landfill Cell is substantially excavated.

The Old Landfill Cell and the New Landfill Cell, as built, are physically
and visually separated from one another by a substantial berm.
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32. From 1984 or shortly thereafter to May 3 1, 1995, paper sludge has been
delivered to the Landfill Facility approximately three times per day.

IV. CONCLUSIONS OF LAW

A permit amendment is required for any material change to a permitted project.
EBR 34 (A). A material change is any alteration to a project which has a significant
impact on any finding, conclusion, term or condition of the project’s permit and which
affects one or more values sought to be protected by the Act. EBR 2 (P).

The Board follows a two-step analysis to determine whether there is a material
change to a permitted project. Re: Putnev Paper Company. Inc., Declaratory Ruling
#305 at 7 (October 30, 1995). First, the Board must find that a physical change or
change in use has taken or will take place. Second, the Board must find that the
change has a significant impact on any finding, conclusion, term or condition of the
project’s permits and that the change affects one or more of the values Act 250
protects. Id. and George Stump and Joelle King, Declaratory Ruling #309  at 7
(February 29, 1996).

Based on the preceding findings of fact, the Project is not a material change to
development permitted by the Dash 6 Amendment. The Dash 5 Amendment
authorized Putney to utilize the seven acres that comprise the Landfill Site, in its
entirety, for paper sludge disposal. The Dash 5 Amendment did not limit the disposal
of paper sludge to any particular location within the Landfill Site.

The Dash 6 Amendment acknowledges that Putney intends to operate two paper
sludge disposal cells within the Landfill Site. The Dash 6 Amendment neither
authorizes nor prohibits Putney from operating two sludge disposal cells within the
Landfill Site. Rather, it continues the broad, performance based approach of the Dash
5 Amendment and authorizes Putney to utilize the Landfill Site, in its entirety, for
paper sludge disposal.

The 1995 Certification is more specific than either the Dash 5 Amendment or
the Dash 6 Amendment. The 1995 Certification specifically authorizes within the
Landfill Site the construction of the New Landfill Cell and the operation of phase one
of the New Landfill Cell. However, the 1995 Certification is consistent with the Dash
5 and Dash 6 Amendments. It does not authorize Putney to dispose of sludge at any
location not within the Landfill Site.

,;

j
Because of the foregoing conclusions of law, we will not undertake step two of

our material change analysis. However, we note that Mr. Hendricks has made several ‘U
~j allegations regarding the impacts of the Project upon the values Act 250 protects.
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Such allegations must be thoroughly supported by evidence -- either testimonial or
documentary -- before the Board will rely upon them as the basis for a finding of fact
and/or conclusion of law. In this matter, Mr. Hendricks failed to supply any such
evidence.

V. ORDER

The Project is not a material change to the Dash 6 Amendment. Therefore, the
Project does not require an Act 250 permit amendment.

Dated at Montpelier this 25th day of September, 1996.

ENVIRONMENTAL BOARD

John Farmer
William Martinez
Rebecca M. Nawrath
Robert G. Page, M.D.
Steve E. Wright
Marcy Harding
Samuel Lloyd
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