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ji Center Ltd. development on Scale Street in Rutland does not require an Act 250
/ i permit.

Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Howe Center Ltd.
Declaratory Ruling Request #303

FINDINGS OF FACT. CONCLUSIONS OF LAW. AND ORDER

The Environmental Board hereby concludes that Building #9 at the Howe

I. PROCEDURAL BACKGROUND

On April 30, 1993, then District #l Environmental Coordinator Anthony
Stout issued Advisory Opinion #l-190  (A0 l-190); A0 l-190 provides that an Act
250 permit is required for the use of the southern access road at the Howe Center
Ltd. (Howe Ctr.) development on Scale Street in Rutland,  Vermont (Project); the
balance of the Project does not require an Act 250 permit; and further expansion
of the Project with new buildings requires an Act 250 permit.

On May 19, 1993, then Acting District #l Coordinator Warren Foster
issued a project review sheet (First Project Review Sheet) stating that the
reconstruction of Building #9 for use as office/manufacturing was a substantial
change to a pre-existing development requiring an Act 250 permit.

On January 10, 1995, Mr. Foster issued a second project review sheet
(Second Project Review Sheet) which stated that an Act 250 permit was not
required for Building #9 because a substantial change had not occurred.

On February 9, 1995, Karen Moore and Kevin Smith (Petitioners)
petitioned the Environmental Board (Board) for a Declaratory Ruling (Petition).
The Petition is an appeal from the Second Project Review Sheet. The Petition
requests that the Board determine whether or not the construction or
reconstruction of Building #9 at the Project requires an Act 250 permit.

On February 14, 1995, Howe Ctr. filed a Motion to Dismiss the Petition in
which it argued that the filing of the Petition was not timely. On March 15, 1995,
the Board issued a Notice of Declaratory Ruling Petition and Motion to Dismiss
(Notice) scheduling deliberation on the Motion to Dismiss for May 24, 1995. The
Notice required that requests for oral argument be filed on or before April 3,
1995 and any responses to the Motion to Dismiss be filed on or before April 25,
1995. On April 25, 1995, the Petitioners filed a Memorandum in Opposition to
the Motion to Dismiss. Oral argument was not requested. On May 24, 1995, the
Board deliberated on the Motion to Dismiss.
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On June 7, 1995, the Board denied Howe’s Motion to Dismiss. Also on
June 7, 1995, the Board noticed the Conference for June 26, 1995. The notice
stated that a hearing officer would hear the evidence in the present case and any
objections to the use of the hearing officer must be raised at or before the
Conference. The Board did not receive any objections.

Pursuant to 10 V.S.A. 0 6027(g) and Environmental Board Rule (EBR) 41,
Environmental Board Chair John T. Ewing appointed Board Member Marcy
Harding as Hearing Officer to hear this matter. On June 26, 1995, Hearing
Officer Harding convened a prehearing conference (Conference) in Montpelier,
Vermont.

On June 30, 1995, the Hearing Officer issued a Preheating Conference
Report and Order. On July 7, 1995, the Petitioners filed an objection and legal
memorandum requesting that the legal issue as stated in the Preheating
Conference Report and Order be expanded. The Appellees did not file a
response. On August 4, 1995, the Hearing Officer issued a preliminary ruling
denying the Petitioners’ motion. That preliminary ruling is incorporated herein by
reference. On August 29, 1995, the Hearing Officer mailed a memorandum to
the parties clarifying the issues which the parties must be prepared to address at
the hearing. That memorandum is incorporated herein by referenced.

On September 6, 1995, the Hearing Officer convened a hearing in the City
of Rutland with the following parties participating:

Howe Center Limited, by Sigismund J.A. Wysolmerski, Esq.
Karen Moore and Kevin Smith, by John D. Hansen, Esq.

At the commencement of this hearing a site visit was conducted with all
parties in attendance. In addition, while it is not required for the Board to take
official notice of its own decisions, the Hearing Officer took official notice of
Declaratory Ruling #300, which also relates to the Howe Ctr. development.

The Hearing Officer’s proposed decision was sent to the .parties  on
September 20, 1995. The parties were provided an opportunity to submit written
objections to the proposed decision and to present oral argument before the full
Board. No objections to the proposed decision or requests for oral argument
were submitted.

Following a review of the proposed decision and the evidence presented in
the case, the Board declared the record complete and adjourned the hearing and
deliberated on October 18, 1995 and November 1, 1995. This matter is now ready
for decision. To the extent any of the parties’ proposed findings of fact and
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conclusions of law are included below, they are granted; otherwise, they are
deemed irrelevant, inaccurate and/or redundant and are denied.

II. ISSUE

Whether construction or reconstruction of Building #9 at the Project constitutes a
substantial change to a pre-existing development under 10 V.S.A. 0 6081(b) and
EBR 2(G), and requires an Act 250 permit.

III.

1.

2.

3.

4.

5.

6.

7.

FINDINGS OF FACT

The Howe Ctr. development (Development) is an 18 acre tract of land
(Project Tract) located on Scale Street in the southwest quadrant of the
City of Rutland.

The Project Tract is laid out in the shape of a triangle. The triangle’s base
is the Project Tract’s southern boundary. There are three railroad tracks
along the eastern side of the Project Tract, and four tracks and several
spurs along the western side. The City of Rutland’s downtown business
district is located to the northeast across from the eastern side railroad
tracks.

Along the south side of the Project Tract, commercial and residential uses
are located along Moulthrop Avenue, Porter Place, and Park Street. Park
Street runs east and west and connects U.S. Route 7 and Granger Street.

Ms. Moore and Mr. Smith live on Porter Place.

The Development dates back to 1877 when the Howe Scale Company
moved to and commenced commercial operations on the Project Tract.
The manufacturing of all types of scales, weighing equipment and two and
four wheel carts continued at the Project Tract until it closed in 1982.

In 1957, the Project Tract included a 41 x 24 foot building (Building #9)
which was used, first, for coke/coal storage and, later, as an oil
containment facility. As it was used for containment, Building #9 did not
have doorways. At that time, Building #9 had a non-pitched flat roof, had
a concrete foundation, and was ten to twelve feet tall above the foundation.
Three to six people were employed at Building #9, when it was used for
coke storage.

In 1969, the City of Rutland “Planimetrics” map does not depict either a
building or building foundation in the vicinity of Building #9. However,
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8.

9.

10.

11.

12.

13.

14.

the “Planimetrics” map may not be an accurate depiction of what existed in
the City of Rutland or on the Project Tract in 1969.

Building #9 continued to exist on the Project Tract both before and after
June 1, 1970. In 1982, Building #9 still existed. Therefore, Building #9 is
a pre-existing development.

In 1987, Howe Ctr. entered into an option contract to purchase the Project
Tract. On July 27, 1989, the purchase was completed. Since about 1989,
Howe Ctr. has incrementally rehabilitated the Project Tract and made it
into a multi-use commercial/industrial complex.

As part of the overall incremental rehabilitation of the Project Tract, Howe
Ctr. demolished Building #9 at some time between 1987 and 1989. From
1989 until about 1993, only the concrete foundation existed on the site by
Building #9.

Between approximately May 1993 and April 1994, Building #9 was
reconstructed by Howe Ctr. on the existing foundation and brought within
today’s industry standards. The reconstruction was part of the overall
rehabilitation of the Project Tract. Currently the dimensions of Building
#9 are 41 x 24 feet. A concrete floor was poured. Two over-head garage
doorways and a conventional service doorway were cut into the foundation.
New electrical, telephone, water supply, sewage disposal and heating
systems were installed. Siding from another building was installed on the
exterior of Building #9.

Building #9 is currently an approximately ten foot high building with
clapboard siding and a pitched roof, sitting on a three and a half foot
concrete foundation. On the East side, the building has two overhead
garage doors and a conventional service door. The building is tan with
green shutters. One small bathroom exists inside the building.

Building #9 is the smallest building on the Project Tract. The area around
the building is flat and covered with grass or shale rock over inert
coresand. Building #9 has 2 or 3 dedicated parking spaces or use of the
large common parking lot. Building #9 has one exterior light on the south
side and two exterior lights on the east side.

Building #9 is currently used as an auto repair shop and leased by Dave
Nielson’s Auto Repair. Currently one person is employed full time in
Building #9. The repair shop usually operates Monday through Friday
from 8 a.m until 4 or 5 p.m.
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15.

16.

17.

IV.

4

The lighting and traffic impacts created by the auto repair business
currently being operated at Building #9 create little impact, above the
impacts created in 1970.

On June 23, 1995, the Board issued Declaratory Ruling #300 which
concluded, amongst other things, that the Howe Scale Company and its
operations on the Project Tract constitute a pre-existing development in
existence on June 1, 1970 under EBR 2(O), and abandonment of the
Project Tract has not occurred. Declaratory Ruling #300 was not
appealed. Building #9 was not addressed in Declaratory Ruling #300.

The Building #9 site has been continuously considered a commercial
property since at least 1957.

CONCLUSIONS OF LAW

Pre-existina Develonment

Act 250 requires that a land use permit be obtained prior to commencing
construction on a development. 10 V.S.A. 0 6081(a). “Development” is defined,
in part, as a commercial project located on a tract of land of more than one or
ten acres, depending on whether the town has permanent zoning and subdivision
bylaws. 10 V.S.A. 0 6001(c).

The requirement to obtain a permit does not apply to a “development
commenced prior to June 1, 1970, if the construction will be completed by March
1, 1971.” 10 V.S.A. 0 6081(b).

EBR 2(A)(5) provides in relevant part that a project is a development if it
consists of “[a]ny construction of improvements which will be a substantial change
to a pre-existing development....”

EBR 2(O) states:

“Pre-existing development” shall mean any development in existence on
June 1, 1970, and any development which was commenced before June 1,
1970 and completed by March 1, 1971.

The Board concludes that Building #9 was in existence on June 1, 1970
and, therefore, it pre-existed the enactment of Act 250. The testimony at the
hearing established that the “Planimetrics” map did not accurately represent the
existence or non-existence of Building #9 in 1969. Therefore, the only other
evidence in the record regarding Building #9 demonstrates that it existed on June
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Building #9. The circa 1987 removal of Building #9 and its subsequent
reconstruction do not qualify as routine maintenance and repair to eradicate
normal wear and tear. In addition, the change in the roof line, from a flat to a
pitched roof, and the installation of doors did alter the existing development, and
do constitute an upgrade of Building #9 over its historic condition.

2. Potential for Significant Impacts

Cognizable physical changes which do not have the potential for significant
impacts under the Act 250 criteria are not substantial changes and, thus, do not
trigger Act 250 jurisdiction. & Re: Dale E. Percv.  Inc., Declaratory Ruling #251
(March 26, 1992); Howe Center Limited, Declaratory Ruling #300 (June 23,
1995).

In the present case, the evidence did not demonstrate that the physical
changes created a potential for significant impacts under the Act 250 criteria.
The evidence only indicated that minor impacts would occur relative to aesthetics
from lighting and relative to traffic. Therefore, the second prong of the
substantial change test was not satisfied and Building #9 does not require an Act
250 permit.

’
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While the Board has concluded that the impacts created by the cognizable
physical changes at Building #9 do not have the potential for significant impact
under any of the Act 250 criteria, there may come a time when the aggregate
amount of commercial activity due to all of the Project Tract’s tenants will be
sufficient to constitute a substantial change. The chances of a substantial change
occurring on a prospective basis will increase each time Howe Ctr. leases
additional space on the Project Tract or engages in construction or reconstruction
activities.
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V. ORDER
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