
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Spring Brook Farm Foundation, Inc. Declaratory Ruling
by Stephen Crampton, Esq. Request #290
Gravel 6r Shea
P.O. Box 369
Burlington, VT 05402-0369

PREHEARING CONFERENCE REPORT AND ORDER
and MEMORANDUM OF DECISION

I. BACKGROUND

On June 21, 1993 District #2 Coordinator April Hensel
issued Advisory Opinion #2-83 concerning whether an Act 250
permit is required, pursuant to 10 V.S.A. Ch. 151, for the
construction of a student residence hall on a 44-acre parcel
of land in Reading, Vermont (the Project) by the Spring Brook
Farm Foundation, Inc. (the Petitioner).i The District
Coordinator advised that Act 250 would apply to the Project.

On July 19, 1993 the Petitioner filed an appeal with the
Environmental Board from Advisory Opinion # 2-83 and
petitioned for a declaratory ruling concerning whether there
is Act 250 jurisdiction over the Project.

II. CONVENING OF THE PREHEARING CONFERENCE

On September 14, 1993 Environmental Board Chair Elizabeth
Courtney convened a prehearing conference in Reading, Vermont
with the following persons and entities participating:

Spring Brook Farm Foundation, Inc. by Stephen R.
Crampton, Esq., William Whitehouse, and Dale West

Helen F. Hamlen and Helen Mayer by John D. Hansen, Esq.
Reading Board of Selectmen by Robert K. Allen, Donald

Rowlee, and James Peplan
Reading Planning Commission by Ralph Harkins
Reading Fire Department by Ernest Lamphere and
Harold Rowlee

Suzanne B. Walsh
Ashley Pakenham

Helen Hamlen and Helen Mayer requested party status at
the prehearing conference. The Petitioner objected to their
requests. The Chair set November 5, 1993 as the deadline for !
the submission of memoranda by the parties on the preliminary

'The Petitioner is a New York, non-profit 501(c)(3)
,

’ corporation, which has established an educational program !
1 called l@Farms For City Kids." The Petitioner was established I

!, by Jim, Peter, and Susan Hagedorn and their spouses. The I

Hagedorn family was one of the founders and is now the I
I/ principal owner of Stern's Miracle-Gro Products, Inc., a New I

York for-profit corporation.
I

,c / I
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issue of whether the Board should grant party status to Helen
Hamlen and Helen Mayer.

The Board deliberated on the party status request on
December 16, 1993 and its decision is in Section III, below.

The parties also indicated that they would attempt to
reach a stipulation regarding the facts and issues in this
declaratory ruling proceeding. The Chair set November 5, 1993
as the deadline for the submission of a stipulation by the
parties. The parties did not file a
therefore, the Board will convene an
this matter pursuant to the schedule
VII, below.

stipulation and,-
evidentiary hearing in
provided for in Section

III. BOARD'S DECISION ON MS. MAYER'S
STATUS REQUESTS

AND MS. HAMLEN'S PARTY

On November 5, 1993 Helen Mayer and Helen Hamlen, by
their attorney John D. Hansen, Esq., filed a memorandum in
support of their party status requests.

On November 16, 1993 the Petitioner filed a memorandum in
response. f

As is explained below, the Board grants party status to e
Helen Mayer pursuant to Board Rule 14(A)(3) and to Helen
Hamlen pursuant to Board Rule 14(B)(l)(a). The Board's ruling
on the request for party status is a decision of the Board.

A. Helen Mayer

Ms. Mayer requests party status under Board Rule
14(A) (3), 14(B) (1) (a), and 14(B)(l)(b). The Board does not
reach the issue of whether Ms. Mayer should be granted party
status under Board Rule 14(B)(l)(a) or 14(B)(l)(b) because the
Board grants Ms. Mayer party status under Board Rule 14(A)(3).

A person is entitled to party status under Board Rule
14(A)(3) if the person is an adjoining property owner who
demonstrates that the proposed development may have a direct
effect on his or her property under any of the Act 250
criteria.

The Petitioner disputes Ms. Mayer's claim that she (1)
adjoins the Project, and (2) has demonstrated that the Project

: may have a direct effect on her property under any of the Act
11 250 criteria.
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1. Whether Ms. Mayer is an adjoiner to the Project.

The Project is to be built on a 44-acre tract of land
owned by the Petitioner (the Project land). In its memorandum
of November 16, 1993 the Petitioner submitted a map in which
it outlined the Project land in black. The Project land
adjoins a second, substantially larger tract of land owned by
the Petitioner and which the Petitioner outlined in yellow on
its map. This second, substantially larger, tract of land is
commonly known, and is referred to herein, as the Spring Brook
Farm.

Ms. Mayer's house adjoins the Spring Brook Farm. The
Petitioner contends that tithe fact Mrs. Mayer's property is
contiguous to a portion of Spring Brook Farm which has no
relationship to the Project is immaterial and provides no
basis for her claim she is an adjacent property owner." Thus,
the Petitioner concludes that Ms. Mayer is not an adjoining
property owner because she does not adjoin the Project land.

The Board Rules do not define who is an adjoining land
owner. Therefore, to determine whether Ms. Mayer is an
adjoining land owner, the Board must first determine what
tract or tracts of land constitute the land of the Project.
This determination is fundamental to whether the Project is a
development under Board Rule 2(A)(2).2 Ms. Mayer is an
adjoiner under Board Rule 14(A)(3) if she adjoins the tract of
land on which the Project is located.

The Vermont Supreme Court has decided a case which the
Board finds applicable to the facts before it. In In re
Gerald Costello Garaoe, 3 Vt. Law Week 257 (1992), the
appellant disputed the Board's conclusion that two contiguous
parcels are a lttract'l within the meaning of the phrase "tract
or tracts of land of more than one acre owned or controlled by
a personI' under Board Rule 2(A)(2). The Vermont Supreme Court
upheld the Board's ruling that two contiguous parcels were a
I1tract" within the meaning of the phrase "tract or tracts of
land of more than one acre owned or controlled by a person,"
and that there is no requirement of ninvolvementl' in the sense
of a functional relationship between two contiguous parcels of
land in common ownership.

2Board Rule 2(A)(2) provides, in part, that a
18developmenttt  is "the construction of improvements for any

: commercial or industrial purpose, including commercial
’ dwellings, which is located on a tract or tracts of land of
more than one acre owned or controlled by a person. In
municipalities with both permanent zoning and subdivision
bylaws, this jurisdiction shall apply only if the tract or
tracts of involved land is more than ten acres."
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The Board concludes that under the reasoning of the

Costello decision, the tract of land on which the Project is
located is both the Project land and Spring Brook Farm. Since
Ms. Mayer's property adjoins Spring Brook Farm, she is an
adjoining property owner for purposes of Board Rule 14(A)(3). ’

2. Whether Ms. Mayer has demonstrated that the Project
may have a direct effect on her property under any
of the Act 250 criteria.

Ms. Mayer's memorandum in support of her party status
request described her prior ownership of Spring Brook Farm,
its sale to the Vermont Land Trust, Inc. subject to certain
conservation easements, and its subsequent purchase by the
Petitioner subject to those same conservation easements. In
addition, Ms. Mayer claims that as part of the Project, there
will be a new road constructed through Spring Brook Farm to
connect the 44-acre parcel with Caper Hill Road, and that if
this was an Act 250 permit proceeding, she would claim and be
entitled to party status as an affected property owner under
Criteria 5, 8 and 10.

The Petitioner contends that Ms. Mayer's assertion that i
she would receive party status does not adequately demonstrate
that the Project may have a direct effect on her property. U

The Board concludes that Ms. Mayer has demonstrated, by .:
the barest possible minimum, that the Project may have a
direct effect on her property under Criterion 5 because of the ’
location of her property and its proximity to the Project.
Therefore, the Board grants Ms. Mayer party status under Board
Rule 14(A)(3).

The Board notes that Ms. Mayer would have been better
served if her memorandum had addressed in detail how the
Project may have a direct effect on her property under
Criterion 8 and 10. The mere assertion that one may be
entitled to party status in a district commission proceeding
does not demonstrate.that a project may have a direct effect
on one's property.

Because the only issue in a declaratory ruling proceeding
is whether there is Act 250 jurisdiction, Ms. Mayer's par-
ticipation is limited to the issues on appeal identified in

below, notwithstanding that Ms. Mayer's party ,Iz Section V,
/!I status request demonstrated that the Project may have a direct /

/i effect on her property under Criterion 5. I
: i

I:: I

Y’
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B. Helen Hamlen

Ms. Hamlen requests party status under Board Rule
14(A) (3)t 14(B) (1) (a), and 14(B)(l)(b). The Board denies her
request under Board Rule 14(A)(3), grants her request under
Board Rule 14(B)(l)(a), and does not reach the issue of
whether Ms. Mayer should be granted party status under Board
Rule 14(B)(l)(b).

1. Ms. Hamlen's Board Rule 14(A)(3) party status
request.

As is the case with Ms. Mayer, the Petitioner disputes
Ms. Hamlen's claim that she (1) adjoins the Project, and (2)
has demonstrated that the Project may have a direct effect on
her property under any of the Act 250 criteria.

The Board has already determined that, under the Costello
decision, the land on which the Project is located is both the
Project land and Spring Brook Farm.

As depicted on the map submitted by Ms. Hamlen, her prop-
erty adjoins land owned by James and Karli Hagedorn on its
northern and western boundaries, adjoins land owned by Edgar
and Shirley Remington on its southern boundary, and adjoins
Town Highway 28 (Spear Cemetery Road) on its eastern boundary.

Because Ms. Hamlen does not adjoin the Project land or
Spring Brook Farm, she is not an adjoining property owner.
Therefore, the Board denies Ms. Hamlen's request for party
status under Board Rule 14(A)(3).

2. ‘I%s. Hamlen's Board Rule 14(B) (1) (a) party status
request.

Under Board Rule 14(B)(l)(a), the Board may grant a
person party status if the person requesting party status has
adequately demonstrated that a proposed development may affect
his or her interest under any of the Act 250 criteria. Under
Board Rule 14(B)(3), the person must describe the location of
his or her property in relation to the proposed project, and
the potential effect of the proposed project upon his or her
interests with respect to each of the criteria under which
party status is being requested.

Ms. Hamlen's memorandum in support of her party status
:, request states that her property is adjacent to Spear Cemetery
': Road, that the principal means of ingress and egress to the

: Project will be located off Spear Cemetery Road close to her
‘I property, and that Spear Cemetery Road is a narrow tree lined

road running southerly from Caper Hill Road.
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In response, the Petitioner contends that Ms. Hamlen's
request for party status is not germane where the only issue
is whether there is jurisdiction, and that in any event, she
has failed to demonstrate that the Project may affect her
interest under any of the Act 250 criteria.

Board Rule 14 directs those who request party status to
delineate how a project at issue may affect their interests
under the Act 250 criteria. Thus, it is relevant for anyone
requesting party status before the Board to delineate such
effects even when seeking to participate in a jurisdictional
determination such as the one before the Board. Re: Johnson
Lumber Comoanv, Declaratory Ruling Request #263, Memorandum of
Decision at 2 (July 16, 1992). Therefore, Ms. Hamlen's
request for party status is germane to this declaratory ruling
proceeding.

The Board concludes that Ms. Hamlen has demonstrated that
the Project may affect her interests with respect to Criterion
5 because of the location of her property and its proximity to
the Project. Therefore, the Board grants Ms. Hamlen party
status under Board Rule 14(B)(l)(a).

IV. CLARIFICATION OF STANDARD USED WHEN A PERSON REQUESTS f
PARTY STATUS UNDER BOARD RULE 14(B)(l)(b)

w
While the Board does not reach the issue of whether Ms.

Mayer or Ms. Hamlen should be granted party status under Board
Rule 14(B) (l)(b), it is apparent from the memoranda submitted
that the Board needs to clarify the circumstances under which
it may grant a person party status under Board Rule
14(B) (I) (b) l 7

When deciding a request for party status pursuant to
Board Rule 14(B)(l)(b), the Board considers such factors as
the complexity of the issue to be decided, and whether the
person seeking party status can provide the Board with
information it may not otherwise receive. The materially
assisting party may provide such information through the
production of its own witnesses or the cross-examination of
other witnesses. See Re: L & S Associates, #2W0434-8-EB,
Memorandum of Decision at 7 (Nov. 24, 1992); Re: Okemo
Mountain. Inc., #2S0351-12A-EB, Memorandum of Decision at 1
(July 18, 1991).

Whether the requesting party is represented by counsel is
not relevant to the issue of whether the person can materially j
assist the Board. The Board is all too aware that the
participation by counsel in a given proceeding does not
guarantee that any relevant information will be made available
to the Board. u
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In addition, the fact that the Board has its own counsel
is not relevant to the issue of whether a party should be
denied party status under Board Rule 14(B)(l)(b). Counsel to
the Board does not advocate on behalf of any particular
result, and does not advise the Board as to what the Board
should decide when legal principles are applied to the facts
of a case:

v. ISSUES ON APPEAL

Pursuant to 10 V.S.A. S 6007(c), a person may appeal a
district coordinator's advisory opinion to the Board by means
of a petition for a declaratory ruling within thirty days of
the mailing of the advisory opinion.

A declaratory ruling is conducted & novo on the issue of
whether specific activities are subject to Act 250
jurisdiction. Although it may come to the Board as an appeal
of an advisory opinion, the issue in a declaratory ruling
proceeding is not whether an advisory opinion, or any part of
it, is correct. Thus, facts stated or conclusions drawn in an
advisory opinion are not considered by the Board in its
determination of whether activities require an Act 250 permit.
The only issue before the Board in a declaratory ruling
proceeding is whether there is Act 250 jurisdiction over the
project described in the advisory opinion. The parties,
however, may then narrow the issue to specific questions of
law.

All parties were apprised by the notice of prehearing
conference issued on August 12, 1993 that, "Those persons
seeking to participate as parties in this Declaratory Ruling
proceedin$should  attend the prehearing conference and should
be prepared to identify issues in controversy, proposed
witnesses and exhibits to be presented." Consistent with the
notice of prehearing, Board Rule 16(A) provides that "the
purpose of such prehearing conferences shall be to: (1)
clarify the issues in controversy."

The questions of law in this declaratory ruling
proceeding as clarified by this Prehearing Conference Report
and Order and Memorandum of Decision are:

1. Whether the Project is a development pursuant to 10
V.S.A. 5 6001(S) and Board Rule 2(A)(2) because it constitutes

the construction of improvements for a commercial purposes, as
// commercial purpose is defined in Board Rule 2(L).
1;
1 1 2. Whether the Project is a development pursuant to 10
j! V.S.A. 5 6001(3) and Board Rule 2(A)(2) because it constitutes

the construction of a commercial dwelling, as commercial
dwelling is defined in Board Rule 2(M).
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VI. WITNESSES AND EXHIBITS

The following witnesses were identified:

The Petitioner: Employees of the Petitioner
Ms. Mayer: Herself
Ms. Hamlen: Herself
Reading Selectboard: None
Reading Planning

Commission: None
, Reading Fire Department: None

The following exhibits were identified:

The Petitioner: Maps of the Project
Ms. Mayer: None
Ms. Hamlen: None
Reading Selectboard: None
Reading Planning

Commission: None
Reading Fire Department: None

VII. ORDER

The Board grants Ms.
Board'Rule 14(A)(3).

Mayer party status pursuant to
e

2. The Board denies Ms. Hamlen party status pursuant to
Board Rule 14(A)(3).

The Board grants Ms.
Board3Rule 14(B)(l)(a).

Hamlen party status pursuant to

7

4. On or before March 2, 1994, parties shall file final
lists of witnesses and exhibits and prefiled testimony for all
witnesses they intend to present.

5. On or before March 23, 1994, parties shall file
prefiled rebuttal testimony and revised lists showing rebuttal
witnesses and exhibits.

6. On or before April 6, 1994, parties shall file in
writing all objections to the prefiled testimony and exhibits
previously identified, or such objections shall be deemed

,j waived.

7. The Environmental Board will convene a hearing in
pi this matter on Wednesday, April 13, 1994, to be confirmed by :
i/ subsequent notice with location. I
/
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a . No individual may be called as a witness in this
matter if he or she has not been identified in a witness list
filed in compliance with this order. All reports and other
documents that constitute substantive testimony must be filed
with the prefiled testimony. If prefiled testimony has not
been submitted by the date specified, the witness will not be
permitted to testify. Instructions for filing prefiled
testimony are attached.

9. The Board may waive the filing requirements upon a
showing of good cause, unless such waiver would unfairly
prejudice the rights of other parties.

10. Parties shall file an original and ten copies of
prefiled testimony, legal memoranda, all exhibits which are 8%
by 11 inches or smaller, and any other documents with the
Board, and mail one copy to each of the parties listed on the
attached Certificate of Service.

Parties are required to file only lists identifying
exhibits which are larger than 85 by 11 inches that they
intend to present, rather than the exhibits themselves.
Exhibits must be made available for inspection and copying by
any parties prior to the hearing.

11. To save time at the evidentiary hearing, the Board
will require that parties label their prefiled testimony and
exhibits themselves and submit lists of exhibits which the
Board can use to keep track of exhibits during the hearing.
With respect to labeling, each person is assigned a letter as
follows: P for the Petitioner, HM for Helen Mayer, HH for
Helen Hamlen, R for the Reading Selectboard, PC for the
Reading Planning Commission, and RFD for the Reading Fire
Department. Prefiled testimony and exhibits shall be
assigned consecutive numbers: for example, the Petitioner will
number its exhibits Pl, P2, P3, etc. If an exhibit consists
of more than one piece (such as a site plan with multiple
sheets), letters will be used for each piece, i.e. P2A, P2B,
etc. The labels on the exhibits must contain the words
ENVIRONMENTAL BOARD, Re: Spring Brook Farm Foundation, Inc.,
Declaratory Ruling #290, the number of the exhibit, and a
space for the Board to mark whether the exhibit has been
admitted and to mark the date of admission. Label stickers
which can be used by the parties are available from the Board
on request; parties must complete the information sought on
the stickers prior to the hearing.
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Concerning preparation of lists of exhibits, each list
must state the full name of the party at the top and the
Board's case number. There must be three columns, from left
to right: NUMBER, DESCRIPTION, and STATUS. The list must
include exhibits and prefiled testimony. An examole is as
follows:

TOWN OF PORT WASHINGTON
LIST OF EXHIBITS

RE: Declaratory Ruling #lOO

Number Descriotion Status

PWl Prefiled testimony of
John Smith

PW2A-D Plan dated 6/4/42, sheets
Al through A4

The Board will use the status column to mark whether the
exhibit has been admitted.

i
12. The hearings will be recorded electronically by the

Board or, upon request, by a stenographic reporter. Any party -
wishing to have a stenographic reporter present or a
transcript of the proceedings must submit a written request by
March 2, 1994. One copy of any transcript made of proceedings
must be filed with the Board at no cost to the Board.

13. Except as otherwise stated in Section III, pursuant
to Board Rule 16, this order will be binding on all parties
who have received notice of the prehearing conference, unless
there is a written objection to the order filed on or before
Wednesday, January 19, 1994, or a showinq of cause for, or
fairness-requires, waiver

Dated at Montpelier,
1994.

of a requirement of this order.

Vermont this 6th day of January,

ENVIRONMENTAL BOARD

I

Elizabeth Courtney, C

c:\ccm\pho\spr.brk (d5)


