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New England Land Associates
Declarator$ Ruling #289

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to the sale of two lots owned by New England Land
Associates (NELL) and located in the Town of Duxbury. As is explained below,
the Environmental Board concludes that a permit is not required pursuant to 10
V.S.A. Chapter l$l (Act 250) prior to the sale of the two lots.

I. SUMMARY OF PROCEEDINGS

On September 14, 1992, District #5 Coordinator Edward Stanak issued
Advisory Opinion #S-92-19,  pertaining to the sale of five parcels owned by NEIL
and identified as Lots #lA, 2A, 3A, 4A, and 5A. In the opinion, the District
Coordinator concluded that an Act 250 permit is not required.

Pursuant to 10 V.S.A. 0 6007(c) and Board Rule 3(C), Frederick and
Eleanor Pratt, adjoining landowners, appealed by filing a request for an executive
officer advisory opinion. On June 10, 1993, General Counsel Stephanie J. Kaplan
issued Advisory Gpinion #EO-92-270, concluding that an Act 250 permit is
required for the sale of Lots #lA, 2A, and 3A,and is not required for the sale of
Lots #4A and 5%

On July 12, 1993, NELA filed a petition for declaratory ruling with the
Board pursuant to 10 V.S.A. $ 6007(c) and Rule 3(C). NELA’s  declaratory ruling
petition pertains only to Lots #lA and 3k In the petition, NELA states that it
does not appeal or otherwise contest the conclusion that a permit is required for
the sale of Lot #2A.

On August 2, 1993, the Board issued a notice that the declaratory ruling
petition had been filed. The notice required that all parties file a statement of
interest, identify all issues they deem relevant, and state whether they dispute the
facts cited in Advisory Opinion #EO-92-270. The notice also set a deadline for
requesting an evident&y  hearing.

On August 23, 1993, NELA and the Pratts filed statements in response to
the August 2 notice. Each of them identifies the issues considered relevant and
states that the fa{ts cited in the Advisory Opinion are not in dispute. Neither
NELA nor the Pratts requested an evidentiary hearing. No other party filed a
response to the August 2 notice.
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! i On September 17, 1993, Chair Elizabeth Courtney issued a memorandum
: j to parties containing preliminary rulings, including, among others: (a) that the

parties to this matter are NELA and the Pratts, (b) that the facts set forth in
Advisory Opinion #EO-92-270 are deemed stipulated, (c) that no evidentiary
hearing will be held, and (d) that the Board will hold oral argument following an
opportunity to submit legal memoranda. Parties were provided an opportunity to
object to these rulings and no party filed an objection.

On November 23, 1993, NELA and the Pratts filed legal memoranda. The
Board convened oral argument in South Royalton, Vermont on December 8, with
the following parties participating:

NELA by George K Stearns, Esq.
The Pratts by Michael Marks, Esq.

After hearing argument from the parties, the Board recessed the matter pending
further submissions from the parties, review of the record, deliberation, and
decision. The members who heard oral argument were Chair Courtney,
Ferdinand Bongartz, Terry Ehrich, Lixi Fortna, Arthur Gibb, Samuel Lloyd, Y
William Martinez, Jean Richardson, and Steve E. Wright. LF

On December 17, 1993, Chair Courtney issued a memorandum to parties,
enclosing copies of potentially relevant opinions, and asking that parties file
supplemental memoranda concerning them.

During early January 1994, member Richardson resigned from the Board.

On January 17, 1994, the Pratts filed a letter in response to Chair
Courtney’s memorandum. On January 19, NELA filed a supplemental
memorandum.

During late January and February 1994, consideration of this matter was
delayed by a confrontation between Governor Howard Dean and the Vermont
Senate .concerning the re-appointment of Chair Courtney and members Bongartz
and Ehrich.

On February 17, 1994, to expedite this matter, Chair Courtney appointed
member Gibb as Acting Chair for this case. On February 22, the Senate voted
not to confirm the re-appointment of Chair Courtney and members Bongartz and
Ehrich.
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The Board deliberated concerning this matter on March 9, 1994, Chair
Gibb presiding.’ ,Former  Chair Courtney and members Bongartz, Ehrich,  and
Richardson did not participate. On that date, the Board was unable to reach a
decision in this matter. Specifically, member Martinez, seconded by member
Fortna, moved that Act 250 jurisdiction does not apply to the sale of Lots #lA
and 3A because NELA will not partition or divide the land. Acting Chair Gibb
and members Forma, Lloyd, and Martinez voted in favor of the motion. Member
Wright voted against it. By law, since the Board consists of nine members, a vote
of five is required to take action. & 1 V.S.A.. 0 172, 10 V.S.A. 0 6021(a).

Accordingly, Chair Gibb requested that member Richardson re-join this
case. Under 3 V@L 0 849, member Richardson’s continued service on this case
is authorized because she heard all of the case and retired before her term was
completed.

The Board deliberated again concerning this matter on May 18, 1994. On
that date, the Board declared the record complete and adjourned the hearing.
This matter is now ready for decision. To the extent any proposed findings of fact
and conclusions of law are included below, they are granted; otherwise, they are
denied.

II. ISSUE

The issue in this matter is whether, pursuant to 10 V.S.A. $0 6001(19) and
6081(a),  an Act 250 permit is required prior to the sale of Lots #lA and 3A. In
this case, there are two legal questions germane to this issue:

(a) whether these two lots, which are contiguous and were acquired separately
by NELA, are considered one tract for purposes of determining Act 250
jurisdiction; and

@) if so, whether NELA should be considered to be dividing the tract into two
lots if it sells them with the same boundaries as when it acquired them.

‘Subsequent to his appointment as Acting Chair for this case, Arthur Gibb was
appointed Chair of the Board by Governor Dean.
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FINDINGS OF FACT

NELA owns, and is proposing to sell, five parcels of land in the Town of
Duxbury, Vermont. These parcels are located adjacent to, or in the vicinity
of, Town Highway #35. Town Highway #35 is a loop road with a length
of approximately six and one-half miles, located west of Route 100, with
both of its end points intersecting with Route 100 in the South Duxbury
area. Town Highway #35 is a Class 3 Town Highway for 4.61 miles, and a
Class 4 Town Highway for 1.79 miles. Two and one-half miles of the Class
3 section of Town Highway #35 extend west from Route 100, and form the
northern part of the Town Highway #35 loop. To the south of the
intersection of the northern part of Town Highway #35 with Route 100,
2.11 miles of the Class 3 section of Town Highway #35 also extend west
from Route 100, and form the southern part of the Town Highway #35
loop. The Class 4 section of Town Highway #35 connects the western
ends of the northern part and the southern part of the Town Highway #35
loop.

The NELA parcels are identified as lA, 2A, 3A, 4A and 5A. Parcel 1A is -\
84 acres in size, 2A is 120 acres, 3A is 327 acres, 4A is 193 acres, and 5A is u
117 acres.

The NELA parcels are part of the land that was involved in Land Use
Permit Application #5W1046. In that proceeding, the Environmental
Board concluded that a proposed project by NELA, consisting of the
subdivision of a 3,915-acre  tract of land into 33 lots, did not comply with
Act 250 because NELA provided insufficient information for the Board to
make affirmative  findings. As a result, the Board denied NELA an Act
250 permit.

Parcel 1A was acquired by Laird Properties New England Land Syndicate
(now known as New England Land Associates) by a deed of Thomas
Bisbee dated February 6, 1970 and recorded in Book 40 on Page 150 of the
Land Records of the Town of Duxbury.

Parcels 2A, 3A, 4A, and 5A were acquired by Laird Properties New
England Land Syndicate in a single deed of Ward Lumber Company, Inc.
dated December 20, 1968 and recorded in Book 40 on Page 17 of the Land
Records of the Town of Duxbury.
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6. Parcels 14, 2A, and 3A are adjoining parcels. The configuration of these
parcels frdm west to east is 2A, lA, and 3k All three of these parcels are
to the south of the southern part of Town Highway #35, and to the south
and east of a legal trail intersecting Town Highway #35 as shown on the
Vermont Agency of Transportation General Highway Map of the Town of
Duxbury. The above-mentioned legal trail runs along the border between
Parcels 1A and 2A and other land owned by NELA.

IV. CONCLUSIONS OF LAW

Under 10 V.S.A. 0 6081(a), an Act 250 permit is required prior to sale or
offer for sale of any interest in, or commencement of construction on, a
subdivision. 10 V.S.A. 8 6001(19) defines “subdivision” to mean:

[A] tract or tracts of land, owned or controlled by a person, which
the person has partitioned or divided for the purpose of resale into
10 or more lots within a radius of five miles of any point on any lot,
or within the jurisdictional area of the same district commission,
within anyi continuous period of five years. In determining the
number of lots, a lot shall be counted if any portion is within five
miles or within the jurisdictional area of the same district
commission.

(Emphasis added,)

A “lot” defined as “any undivided interest in land, whether freehold or
leasehold, including but not limited to interests created by trusts, partnerships,
corporations, cotenancies and contracts.” 10 V.S.A. 9 6001(11), Board Rule 2(J).

The term “tract” is not defined in Act 250 or the Board Rules. The Board
has previously stated that where two pieces of land share a common boundary,
however short, they are considered to be one tract of land, even though acquired
separately. Re: New Envland Land Associates, Declaratory Ruling #175 at 2
(Finding of Fact 3) (Aug. 7, 1986). The Board also has previously ruled that one
contiguous land mass owned by the same person constitutes a tract, even though
the land mass was acquired in two deeds at separate times. Re: Gerald Coste o
Garage, Declaratory Ruling #243 at 3 (July 3, 1991). This ruling was affirmedllby
the Vermont Supreme Court. In re Gerald Costello Garage, 158 Vt. 655, 656
(1992).
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Based on the foregoing facts and authorities, the Board concludes that Lots
#lA and 3A constitute one tract for purposes of Act 250 jurisdiction because they
form a contiguous land mass owned by the same person.

However, the Board also concludes that NELA will not create lots subject
to Act 250 if, as it plans, it sells Lots #lA and 3A separately and with exactly the
same boundaries as when it acquired the lots. This is because the definition of
subdivision, as quoted above, requires that there be ten lots which the person has
partitioned or divided. Having acquired these two parcels separately, NELA
cannot be said to be partitioning or dividing them if it sells them in the exact
same configuration in which it acquired them. Further, there is no evidence in
this case that the people who created these parcels prior to NELA’s acquisition
also created eight other lots within the time period and area specified in the
statutory definition of subdivision, or were affiliated with NELA.

Such a conclusion is not inconsistent with the view that the two lots
constitute one tract. The Board believes that it is reasonable to view the parcels
as forming one tract held by a person that consists of two lots. Such a view is
implicit in the statutory definition of subdivision, which refers to a tract or tracts
owned or controlled by a person which the person has divided into lots.



Ii
/ / New England Land Associates
/ !/
j j

Findings- of Fact:  Conclusions of Law, and Order
Declaratory Rulmg #289

;/ P a g e 7
i I
ji v. ORDER

An Act 250 permit is not required prior to the sale of Lots #lA and 3A by
j NELA if the lotsare sold separately and with the same exact boundaries under

which NELA acquired the lots.

Dated at Montpelier, Vermont this 26th day of May, 1994.

ENVIRONMENTALBOARD

<- -L----
Arthur Gibb, Chair
Lixi Fortna
Samuel Lloyd
William Martinez
Jean Richardson

Member dissenting:

Steve E. Wright

nela.dec(awpl7)
c:\pah\decision\nela.fof


