
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: State of Vermont/Agency of Transportation
Highway Projects STP 9268(15) and STP 9234(15)
Declaratory Ruling Request f288

MEMORANDUM OF DECISION

This decision pertains to a Motion for Remand to the
District Commission filed by the Agency of Transportation

,; (AOT) on September 13, 1993. The Board has decided to stay
8 the declaratory ruling proceeding pending AOT's application
for a permit.'

I. BACKGROUND

On June 24, 1993, AOT filed a petition for a
declaratory ruling concerning whether an Act 250 permit
should have been obtained prior to the construction of
certain improvements along Vermont Route 125 in the towns of
Middlebury and Ripton which began in August, 1992. The
petition was filed as an appeal of Advisory Opinion #9-035
and Executive Officer Advisory Opinion #93-282.

On September 2, 1993, a prehearing conference was
convened by Board Chair Elizabeth Courtney in Ripton. A
tentative date for the hearing was set for January, 1994.

On September 13, AOT filed a motion requesting the
Board to remand the matter to the District #9 Environmental
Commission for permit proceedings. AOT would be willing to
file for an A@ 250 permit for the work that was undertaken
and that remains to be completed that was the subject of
Advisory Opinion #g-035. AOT would prefer that the remand
include an order that the only issues for review by the
District Commission would be those identified as issues in
Advisory Opinion #g-035.

AOT's motion is contingent upon AOT's right to appeal
the decision of the District Commission on the issue of
jurisdiction if the District Commission either 1) denies AOT
a permit or 2) issues a permit with conditions that are not
acceptable to AOT.

The Board deliberated on October 7, 1993 in White River
Junction.

II. DECISION

The Board will stay the declaratory ruling proceeding,
contingent upon AOT's filing an application for a permit
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with the District #9 Commission within 30 days of the date
of this decision. The Board is not aware of any authority
that would allow us to order the District Commission to
conduct a limited review of the application. Accordingly,
AOT's application must address all ten criteria. AOT should
consult with the District #9 Coordinator concerning the
information necessary in order to facilitate the filing of
the application.

After the District Commission issues a decision on
AOT's permit application, AOT may reactivate the declaratory
ruling proceeding by notifying the Board.

III. ORDER

1. The declaratory ruling proceeding is hereby
stayed.

2. Within 30 days of this decision, AOT shall file a
complete application for a permit for the work undertaken Xd
and planned for Vermont Route 125 in the towns of Middlebury
and Ripton.

3. If the District Commission denies a permit to AOT,
or if the District Commission imposes conditions in a permit

,I
that are not acceptable to AOT, AOT may reactivate this

;I proceeding by notifying the Board within 30 days of the date
’ of the District Commission's decision.

Dated at Montpelier, Vermont this 22nd day of October,
: 1993.

Elizabeth Courtney, chair
Ferdinand Bongarts  ’
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez
Steve E. Wright
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