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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Jericho Corners Elementary School
Declaratory Ruling Request #285

MEMORANDUM OF DECISION

This decision pertains to a petition for declaratory
ruling filed by the Jericho School Board concerning whether
a permit was required under 10 V.S.A. Chapter 151 (Act 250)
prior to the 1990 construction of additions to the Jericho
Corners Elementary School in the Town of Jericho. The
decision in large part concerns the School Board's "motion
to vacate advisory opinion and dismiss declaratory ruling
proceeding." As is explained below, the Environmental Board
denies the motion.

BACKGROUND

On July 23, 1990, District #4 Coordinator Louis Borie
issued a project review sheet concerning proposed additions
to the Jericho Corners Elementary School, concluding that
such additions would not require an Act 250 permit. The
School Board concedes that the project review sheet was not
served on parties by either the District Coordinator or the
School Board, arguing that there is no legal requirement for
such service.

On October 24, 1992, adjoining landowner Paul J. Arnot
! filed an appeal of the project review sheet with the
executive officer, representing that he had not received
notice of the project review sheet until September 30, 1992.

On November 19, 1992, Associate General Counsel Aaron
Adler wrote Mr. Arnot to acknowledge his request. The
Associate General Counsel's letter stated Mr. Arnot's appeal
was being accepted because of Mr. Arnot's representation
concerning notice. The letter was copied to all statutory
parties under 10 V.S.A. SS 6084(a) and 6085(c) and to the
School Board. The letter set a deadline for all parties to
submit information. Pursuant to 3 V.S.A. $ 810, notice is
taken of the Associate General Counsel's letter of November
19, 1992, attached hereto.

On November 23, 1992, the Associate General Counsel
I sent a memorandum to parties, correcting statements in the
j letter. The memorandum extended the deadline for submission

: I: of information. The memorandum was sent to the School Board
,j and to all statutory parties and Mr. Arnot. Pursuant to 3
j; V.S.A. S 810, notice is taken of the Associate General
,j Counsel's memorandum of November 23, 1992, attached hereto.
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The School Board does not allege that it submitted any
, information to the Associate General Counsel and the file
I for Mr. Arnot's advisory opinion request contains no
submissions from the School Board.

Following the deadline for submitting information, on
March 4, 1993, the Associate General Counsel issued Advisory
Opinion #EO-92-274, concluding that an Act 250 permit was
and is required for the 1990 additions to the elementary
school.

On April 2, 1993, the School Board filed a petition for
declaratory ruling with the Environmental Board.
8, Mr. Arnot filed a response to the petition.

On April
On May 1,

Board Chair Elizabeth Courtney held a prehearing conference.

On May 25, 1993, Mr. Arnot filed a letter in support of
his claim to party status in this matter. On May 26, the
School Board filed its motion to vacate and dismiss.
27 and 28,

On May
the School Board filed supplements to its motion.

On June 8, the Environmental Board issued a prehearing
conference report and order. On June 9, Mr. Arnot filed an
opposition to the School Board's motion. On June 11, the
School Board filed an objection to Mr. Arnot's opposition.
On June 14, Mr. Arnot filed a response to the objection.
The Board deliberated on June 16.

DECISION

: A. Mr. Arnot's Partv Status Request

Mr. Arnot seeks to participate in the declaratory
ruling proceeding brought by the School because he is an
adjoining landowner who may be affected by the additions
under the criteria set forth at 10 V.S.A. $ 6086(a). The
record does not contain any opposition to Mr. Arnot's party
status request on the part of the School Board. Mr. Arnot's
party status request is granted pursuant to 10 V.S.A. S
6085(c) and Rule 14 (A) (3).

’ B. The School Board's Obiection to Mr. Arnot's June 9
/ Submission
!

The School Board objects to Mr. Arnot's June 9
) opposition to its motion because the June 8 prehearing
; conference report and order makes no provision for filing
j such an opposition and on grounds of Itprejudice."
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The School Board's objection is denied for the
following separate and independent reasons:

1.

2.

3.

The filing of such an opposition is not prohibited by
any statute or rule, or the prehearing conference
report and order.

Mr. Arnot's June 14 letter states that his
understanding, based on the prehearing conference, was
that such oppositions were to be filed by June 9.

The prehearing conference report and order was not
issued until June 8. It was sent to Mr. Arnot by mail
and therefore the earliest he could have received it
was June 9. Mr. Arnot's opposition is dated June 8 and
was received by the Environmental Board on June 9.
Therefore, at the time he mailed the opposition, Mr.
Arnot could not have known that the prehearing order
makes no provision for the filing of opposition.

C. The School Board's Motion to Vacate and Dismiss

The School Board requests that the Environmental Board
vacate Advisory Opinion #EO-92-274 and dismiss this
proceeding. The School Board's grounds for vacating the
advisory opinion are that the Environmental Board is
estopped from asserting Act 250 jurisdiction and that Mr.
Arnot's appeal of the project review sheet was not timely.
The School Board's stated objective in filing the motion is
to avoid a costly declaratory ruling proceeding.

We note that the School Board did not make any
submissions concerning estoppel or timeliness, or any other
relevant issue, to the Associate General Counsel, despite
having an opportunity to do so. Thus, the School Board had
a chance to avoid the cost of a declaratory ruling
proceeding, and did not use it.

The School Board's motion is denied on the following
grounds:

1. The School Board cites no authority for us, acting on a
petition for declaratory ruling, to vacate an advisory
opinion based on a motion such as the one filed. The
authority for the filing of such petitions, 10 V.S.A.
5 6007(c), speaks only of determining the applicability
of Act 250 to alleged developments and subdivisions.
See also 3 V.S.A. S 808 (declaratory rulings concern
the applicability of statutes, rules, and orders) and
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Board Rule 3(C). Thus, we must make our own
determination of whether a permit is required under Act
250, and if our determination differs from that of the
advisory opinion below, then the advisory opinion is no
longer in effect.

2. The School Board claims that we are estopped from
asserting jurisdiction. However, the question of
estoppel arises only if we determine that a permit is
required. We have not yet made such a determination.
Further, for the reasons stated in Re: Triple M
Marketplace, Declaratory Ruling Request #274,
Memorandum of Decision (Jan. 15, 1993), determining the
applicability of estoppel is a fact-based inquiry and
the facts supporting an estoppel claim must be proved
at hearing. We incorporate the Triple M decision by
reference and attach it hereto.

3. The School Board claims that Mr. Arnot's appeal of the
project review sheet was not timely filed. Based on 10
V.S.A. 5 6007(c) and the reasoning of the Triple M case
cited above, we conclude that Mr. Arnot's appeal was
timely filed if it was filed within 30 days of when he
obtained notice of the project review sheet. In this
regard, we note that the School Board could have
ensured notice to potential appellants by serving the
review sheet on statutory parties and adjoining
landowners but apparently did not do so. Our ruling
does not preclude the School Board from proving at
hearing that Mr. Arnot received notice of the project
review sheet more than 30 days before he filed his
appeal.

-



Jericho Corners Elementary School
Memorandum of Decision
Declaratory Ruling Request #285
Page 5

'I ORDER

1. Mr. Arnot is granted party status with respect to
the School Board's declaratory ruling petition pursuant to
10 V.S.A. S 6085(c) and Rule 14(A)(3).

2. The School Board's objection, filed June 11, to
Mr. Arnot's June 9 submission is denied.

3. The School Board's May 26 motion to vacate and
dismiss is denied.

4. The School Board's claim of estoppel is subject to
proof at hearing.

5. The School Board may attempt to prove at hearing
that Mr. Arnot had notice of the project review sheet more
than 30 days prior to the filing of his appeal of the review
sheet.

Dated at Montpelier, Vermont this 22nd day of June,
1993.

: j

Lawrence Bruce, Act
Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez
Steve E. Wright
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