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VERMONT ENVIRGNMENTAL BOARD
10 V.S.A. Chapter 151 ENVIRONMENTAL BOARD

Re: John Gross Sand and Gravel
Declaratory Ruling #280 (Supplementary)

!

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision supplements Declaratory Ruling #280, issued on July 28,
1993, concerning the applicability of 10 V.S.A. Chapter 151 (Act 250) to a sand
and gravel extraction operation (the Operation) owned and operated by John
Gross Sand and Gravel (the Petitioner) and located in the Town of Roxbury. As
is explained below, the Environmental Board concludes that the Operation
constitutes a pre-existing development with a maximum historic extraction rate of
36,000 cubic yards in a year, that the pre-existing development included the use of
tandem trucks with a fourteen cubic-yard capacity, that no substantial change has
occurred in the historic extraction rate, and that no such change will occur if the
Petitioner does not extract more than 36,000 cubic yards in any given year.

I. SUMMARY OF PROCEEDINGS

On July 28, 1993, the Board issued Declaratory Ruling #280 pertaining to
the Operation, The rulings in that decision are summarized in the Findings,
below. The decision is incorporated by reference.

On September 22, 1993, the Board issued a memorandum of decision and
stay order in response to motions to stay, re-open, alter, and extend time which
had been filed by the Petitioner. The memorandum, which is incorporated by
reference, granted the motions to stay, re-open, and extend time, and deferred
ruling on the motion to alter to allow the Town of Roxbury Planning Commission
additional time to respond to that motion.

On December 2, 1993, the Board issued a memorandum of decision on
Petitioner’s motion to alter. That memorandum is incorporated by reference.

the

During January 1994, the Petitioner filed prefiled testimony and lists of
witnesses and exhibits. During March 1994, other parties filed rebuttal testimony
and lists of witnesses and exhibits. Also during March 1994, William Cecil filed a
petition for party status which the Board denied as untimely by memorandum
dated May 13, 1994.

(D.R #28OS)
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The Board convened a hearing on May 25, 1994,’ with the following
parties participating:

John and Marion Gross d/b/a John Gross Sand and Gravel by
Stephen Reynes,  Esq.

Town of Roxbury Planning Commission by Justine Robinson
:Robert and Henrietta Swarm, adjoining landowners, pro se
Marian  Baker, adjoining. landowner, pro se

* Mary Swarm, adjoining landowner, pro se
Patricia Swann, adjoining landowner, pro se
.

After hearing testimony, the Board recessed pending filing of proposed findings of
fact. and conclusions of law, review of the record, deliberation, and decision.

-.
On June 3, 1994, the Board received a letter in response to the hearing

from the Planning Commission. On June 6, Robert and Henrietta Swann filed a
letter containing requests for findings. Also on June 6, the Petitioner filed
proposed findings of fact and conclusions of law.

The Board deliberated on June 15, 1994. This matter is ready for decision.
To the extent any-proposed findings of fact and conclusions are included below,
they are granted; otherwise, they are denied.

II. ISSUES

_ a. Whether, pursuant to 10 V.S.A. 9 6081(b) and Rule 2(O), as
previously interpreted in this matter, the Operation constitutes a pre-existing
development.,

b. If so, whether such pre-existing development included the use of
truckslarger than single axle with a-seven  cubic-yard capacity.

‘Even if the Operation constitutes a pre-existing development,
whethe:an  Act 250 permit is required under 10 V.S.A. 9 6081(b) and Rule 2(G)
because a substantial change in the extraction rate has occurred or is proposed.

‘The hearing initially had been scheduled for March 23, 1994 but was extended to
the above date at the Petitioner’s request. m



RE:  John Gross Sand and Gravel, Declaratory Ruling #280 (Supplementary), 
Findings of Fact, Conclusions of Law, and Order July 28, 1994

                     VERMONT ENVIRONMENTAL BOARD
                        10 V.S.A. Chapter 151
     
     Re:  John Gross Sand and Gravel
          Declaratory Ruling #280 (Supplementary)
     
            FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
     
    This decision supplements Declaratory Ruling #280, issued on July 28,
  1993, concerning the applicability of 10 V.S.A. Chapter 151 (Act 250) to a
  sand and gravel extraction operation (the Operation) owned and operated by
  John Gross Sand and Gravel (the Petitioner) and located in the Town of
  Roxbury.  As is explained below, the Environmental Board concludes that the
  Operation constitutes a pre-existing development with a maximum historic
  extraction rate of 36,000 cubic yards in a year, that the pre-existing
  development included the use of tandem trucks with a fourteen cubic-yard
  capacity, that no substantial change has occurred in the historic
  extraction rate, and that no such change will occur if the Petitioner does
  not extract more than 36,000 cubic yards in any given year.
     
    I.   SUMMARY OF PROCEEDINGS
     
    On July 28, 1993, the Board issued Declaratory Ruling #280 pertaining to
  the Operation.  The rulings in that decision are summarized in the
  Findings, below.  The decision is incorporated by reference.
     
    On September 22, 1993, the Board issued a memorandum of decision and stay
  order in response to motions to stay, re-open, alter, and extend time which
  had been filed by the Petitioner.  The memorandum, which is incorporated by
  reference, granted the motions to stay, re-open, and extend time, and
  deferred ruling on the motion to alter to allow the Town of Roxbury
  Planning Commission additional time to respond to that motion.
     
    On December 2, 1993, the Board issued a memorandum of decision on the
  Petitioner's motion to alter.  That memorandum is incorporated by
  reference.
     
    During January 1994, the Petitioner filed prefiled testimony and lists of
  witnesses and exhibits.  During March 1994, other parties filed rebuttal
  testimony and lists of witnesses and exhibits.  Also during March 1994,
  William Cecil filed a petition for party status which the Board denied as



  untimely by memorandum dated May 13, 1994.
     
     
    The Board convened a hearing on May 25, 1994, with the following parties
  participating:
     
          John and Marion Gross d/b/a John Gross Sand and Gravel by
               Stephen Reynes, Esq.
          Town of Roxbury Planning Commission by Justine Robinson
          Robert and Henrietta Swann, adjoining landowners, pro se 
          Marian Baker, adjoining landowner, pro se
          Mary Swann, adjoining landowner, pro se
          Patricia Swann, adjoining landowner, pro se
     
    After hearing testimony, the Board recessed pending filing of proposed
  findings of fact and conclusions of law, review of the record,
  deliberation, and decision.  
     
    On June 3, 1994, the Board received a letter in response to the hearing
  from the Planning Commission.  On June 6, Robert and Henrietta Swann filed
  a letter containing requests for findings.  Also on June 6, the Petitioner
  filed proposed findings fact and conclusions of law.  
     
    The Board deliberated on June 15, 1994.  This matter is ready for
  decision.  To the extent any proposed findings of fact and conclusions are
  included below, they are granted; otherwise, they are denied.
     
    II.  ISSUES
     
    a.   Whether, pursuant to 10 V.S.A. º 6081(b) and Rule 2(O), as
  previously interpreted in this matter, the Operation constitutes a
  pre-existing development.
     
    b.   If so, whether such pre-existing development included the use of
  trucks larger than single axle with a seven cubic-yard capacity.
     
    c.   Even if the Operation constitutes a pre-existing development,
  whether an Act 250 permit is required under 10 V.S.A. º 6081(b) and Rule
  2(G) because a substantial change in the extraction rate has occurred or is
  proposed.
     
     
    III. FINDINGS OF FACT
     
    1.   On July 28, 1993, the Board issued Declaratory Ruling #280.  In that



  decision, the Board reached the following conclusions:
     
    a.   The Operation constitutes development that is subject to Act 250
  unless the Petitioner meets its burden to prove that the Operation is
  exempt as a pre-existing development.
     
    b.   The Board proposed to conclude that the Petitioner has not met its
  burden to prove that the Operation is pre-existing because it has not
  proved an annual extraction rate prior to June 1, 1970.
     
    c.   The Board also proposed to conclude that the Petitioner has not met
  its burden to produce sufficient information to enable the Board to
  conclude that a substantial change in the extraction rate has not occurred.
     
    d.   Further, even if the Operation were a pre-existing development, two
  substantial changes with respect to the Operation have occurred:  (1) the
  addition and use of a crusher and (2) the creation of a new access road and
  associated destruction of a berm.
     
    e.   The Board proposed to conclude that an Act 250 permit is required
  for the entire Operation and must be obtained prior to any continuance of
  the Operation.  
     
    f.   In addition, an Act 250 permit was required prior to the addition
  and use of a crusher and the creation of a new access road and associated
  destruction of a berm, and remains required prior to any further use of the
  crusher and the road, and prior to associated activities as set forth in
  the order of July 28, 1993.
     
    2.   The Board's conclusions were rendered as proposed conclusions with
  respect to only the following:  b, failure to prove exemption as a pre-
  existing development; c, failure to produce sufficient information to
  evaluate the question of substantial change in the extraction rate; and e,
  applicability of Act 250 to the entire Operation.  (The letters b, c, and e
  correspond to those used immediately above.)  These proposed conclusions 
  were to become final by a specified date unless the Petitioner submitted
     
    credible information demonstrating the Operation's pre-1970 and post-1970
  extraction rates.  The remainder of the Board's conclusions were final.
     
    3.   The Board incorporates by reference the Findings of Fact contained
  in Declaratory Ruling #280, issued July 28, 1993, except for that portion
  of Finding of Fact #3 which states that trucks associated with the
  Operation prior to 1970 each had a capacity of seven cubic yards.
     



    4.   The Petitioner has submitted credible and sufficient information to
  allow the Board to reach reasonable determinations concerning the
  extraction rate at the Operation both before and after June 1, 1970.  This
  information includes municipal and state records, business records
  associated with the Operation, eyewitness testimony, and reasonable
  extrapolations based on several aerial photographs taken of the site at
  different times over the relevant period.
     
    5.   Commercial extraction has occurred at this site on a yearly basis
  since at least 1949.
     
    6.   The average annual extraction rate for the period 1949 to 1970 is
  approximately 28,000 cubic yards per year.
     
    7.   The highest extraction rate in one year during the period 1949 to
  1970 is approximately 36,000 cubic yards in 1956.  It is possible that the
  amount extracted in 1956 was higher but insufficient evidence exists to
  support a finding of any specific number higher than 36,000 cubic yards for
  that year.
     
    8.   The average annual extraction rate since 1970 is approximately
  16,400 cubic yards.
     
    9.   The highest single year of extraction since 1970 occurred in 1993,
  with an extraction of approximately 35,800 cubic yards.
     
    10.  The regular usage of tandem-axle trucks, including trucks with a
  capacity of 14 cubic yards, was established in connection with this
  Operation well before 1970.  Single-axle trucks with a capacity of
  seven-cubic yards were also used in connection with the Operation.
     
     
     
     
    IV.  CONCLUSIONS OF LAW
     
    Declaratory Ruling #280, issued July 28, 1993, explains the statutes,
  rules, and precedent pertinent to this matter.  This explanation is
  supplemented by the Memorandum of Decision, issued December 2, 1993, in
  response to a motion to alter filed by the Petitioner.  Parties are
  referred to those explanations, which will not be repeated here.
     
    The Board concludes as follows:
     
    a.  Pre-existing Development.  Based on the foregoing findings of fact,



  and the findings contained in Declaratory Ruling #280 issued July 28, 1993,
  the Operation constitutes a pre-existing development with a maximum
  historic extraction rate of 36,000 cubic yards in a year.
     
    As stated above, the Board ruled on July 28, 1993 that the Petitioner had
  not met its burden to prove the Operation a "pre-existing development"
  because it had not provided information on the pre-existing extraction
  rate.  This was the only element of proof on which the Petitioner had
  failed with regard to "pre-existing development."  The Petitioner has now
  provided sufficient credible evidence to demonstrate this element.
     
    Concerning the historic extraction rate, the Board has considered whether
  it should reject the high of 36,000 cubic yards during 1956 as an anomaly. 
  However, the Board has found above that the average annual rate was 28,000
  cubic yards per year from 1949 to 1970.  A high of 36,000 cubic yards in a
  single year is within a reasonable range of an average annual rate of
  28,000 cubic yards during this period and therefore should not be
  discounted as an anomaly.
     
    b.  Trucks.  In the Petitioner's motion to re-open, granted by the Board
  on September 22, 1993, the Petitioner seeks to prove that trucks larger
  than seven-cubic yard, single axle trucks were associated with the
  pre-existing development.  The Board has so found, above.
     
    Accordingly, the following should be considered superseded by Finding
  #10, above:  that portion of Finding of Fact #3, in the Declaratory Ruling
  #280 issued July 28, 1993, which states that the relevant trucks were each
  seven-cubic yards in capacity.  In addition, the Board will make the
  following revision to paragraph six of its order of July 28, 1993 (brackets
  represent deletion and underlines addition):
     
    6.  Even if the Operation is exempt as a pre-existing development, an Act
  250 permit remains required prior to any further use of the crusher *[,]*
  and the access road, *[and trucks larger than seven cubic yard single axle
  trucks (where used in connection with the Operation),]* and prior to any
  further bringing onto the Operation site of earth resources from Mr.
  Gross's Northfield pit for crushing.
     
    c.  Substantial Change.  Based on the foregoing findings of fact, the
  Board concludes that no substantial change has occurred with respect to the
  Operation's extraction rate.  The Board also concludes that no substantial
  change will occur in such rate if the Petitioner does not extract more than
  36,000 cubic yards in any single year with an accompanying potential for
  significant impact on one or more of the Act 250 criteria at 10 V.S.A. º
  6086(a).  The Petitioner is reminded that, should such a substantial change



  in the extraction rate occur, an Act 250 permit will be required for the
  entire Operation.
     
    Robert and Henrietta Swann have filed argument that, because the
  Operation allegedly has disturbed additional area since 1971, the Board
  should find that a substantial change has occurred.  However, the Board
  previously has ruled that it is in the nature of all gravel extraction
  operations to expand into new areas over time as they follow a vein of
  gravel.  Therefore, a ruling of substantial change cannot be based simply
  on expansion of the extraction area because this would mean that all
  pre-existing gravel pits would lose their exemption by remaining open for
  business.  The Board does not believe that such an outcome is what the
  General Assembly had in mind by promulgating 10 V.S.A. º 6081(b), which
  contains a statutory exemption from Act 250 for pre-existing developments. 
  See Re: Weston Island Ventures, Declaratory Ruling #169 at 6 (June 3,
  1985).
     
    In closing, the Board wishes to note that, in this case as in others
  regarding gravel pits, the Board's work has been complicated by a lack of
  records regarding the extraction rate.  In this proceeding, the lack of
  records has resulted in a long delay to allow the Petitioner an opportunity
  to provide proof of the extraction rate over the years.  Because of the
  long delay, the Board believes that it is in the Petitioner's interest, as
  well as that of all gravel pit owners or operators, to keep records of the
  annual extraction rate should questions about Act 250 jurisdiction arise in
  the future.
     
    V.   ORDER
     
    1.  The Operation constitutes a pre-existing development under 10 V.S.A.
  º 6081(b) and Rule 2(O) with a maximum historic extraction rate of 36,000
  cubic yards in a year.
     
    2.  Paragraph 6 of the Board's order in this matter of July 28, 1993 is
  modified to read as follows:
     
    6.  Even if the Operation is exempt as a pre-existing development, an Act
  250 permit remains required prior to any further use of the crusher and the
  access road, and prior to any further bringing onto the Operation site of
  earth resources from Mr. Gross's Northfield pit for crushing.
     
    3.  To date, there has not been a substantial change in the Operation's
  annual extraction rate.  Therefore, an Act 250 permit is not required for
  the entire Operation by reason of a prior increase in the extraction rate.  
     



    4.  No substantial change in the Operation will occur if the Petitioner
  does not extract more than 36,000 cubic yards in any single year with an
  accompanying potential for significant impact on one or more of the Act 250
  criteria at 10 V.S.A. º 6086(a).  Should such a substantial change in the
  extraction rate occur, an Act 250 permit will be required for the entire
  Operation.
     
    Dated at Montpelier, Vermont this 28th day of July, 1994.
     
                              ENVIRONMENTAL BOARD
     
     
                              /s/ Lawrence H. Bruce, Jr. (by ADA)          
               
                              ________________________________
                              Lawrence H. Bruce, Jr., Acting Chair
                              Lixi Fortna
                              Arthur Gibb
                              Samuel Lloyd
                              Steve E. Wright
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