
A
VERMONT ENVIRONMENTAL BOARD

10 V.S.A. Chapter 151

: Re: John Gross Sand and Gravel
Declaratory Ruling #280

MEMORANDUM OF DECISION AND STAY ORDER

This decision pertains to motions to stay, re-open, and alter, and for an
extension of time, filed by John Gross and Marion R. Gross d/b/a John Gross
Sand and Gravel (the Petitioner) with respect to a declaratory ruling issued
concerning the Petitioner’s sand and gravel operation located off Route 12A in
the Town of Roxbury. As is explained below, the Environmental Board grants the
motions to stay and re-open and for an extension of time. The Board also grants
the request of the Town of Roxbury Planning Commission for additional time to
respond insofar as that request pertains to the motion to alter, and therefore
defers ruling on the motion to alter.

I. BACKGROUND

On July 28, 1993, the Board issued Declaratory Ruling #280 concerning
the above-referenced sand and gravel operation (the Operation). That ruling is
incorporated by reference. In summary, the Board reached the following
conclusions in that ruling:

(4

0)

(4

(d)

(e)

The Operation constitutes development that is subject to Act 2.50 unless
the Petitioner meets its burden to prove that the Operation is exempt as a
pre-existing development.

The Board proposed to conclude that the Petitioner has not met its burden
to prove that the Operation is pre-existing because it has not proved an
annual extraction rate prior to June 1, 1970.

The Board also proposed to conclude that the Petitioner has not met its
burden to produce sufficient information to enable the Board to conclude
that a substantial change in the extraction rate has not occurred.

Further, even if the Operation were a pre-existing development, two
substantial changes with respect to the Operation have occurred: (1) the
addition and use of a crusher and (2) the creation of a new access road
and associated destruction of a berm.

The Board proposed to conclude that an Act 250 permit is required for the
entire Operation and must be obtained prior to any continuance of the
Operation.
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(f) In addition, an Act 250 permit was required prior to the addition and use
of a crusher and the creation of a new access road and associated
destruction of a berm, and remains required prior to any further use of the
crusher and the road, and prior to associated activities as set forth in the
attached order. These activities include the use of trucks larger than
seven-cubic yard single-axle trucks in connection with the Operation.

The Board’s conclusions were rendered as proposed conclusions with
respect to only the following paragraphs listed above: (b) failure to prove
exemption as a pre-existing development; (c) failure to produce sufficient
information to evaluate the question of substantial change in the extraction rate;
and (e) applicability of Act 250 to the entire Operation. The Board stated that
the proposed conclusions will become final 60 days from the date of the decision
unless the Petitioner submits credible information demonstrating the Operation’s
pre-1970 and post-1970 extraction rates. The remainder of the Board’s
conclusions were final.

On August 30, 1993, the Petitioner filed motions to stay, re-open, and alter
the July 28 ruling. The Petitioner attached numerous sworn affidavits to its
motions. On September 8, Board counsel issued a memorandum stating that ‘4
responses to the motions were due on September 16. On September 10, the
Petitioner filed a motion for extension of time with respect to the 60-day period
for submitting information concerning extraction rates. On September 15, the
Planning Commission filed a response to the motions that included a request for
an additional 30 days to respond. On September 16, a joint response was filed by
Robert and Henrietta Swami, Marian Baker, Tina Young, Mary Swann, and
Patricia Swann. The Board deliberated on September 20..

II. DECISION

A. Motion to Stay

With respect to stays, Board Rule 42 provides in relevant part:

Any party aggrieved by a final order of the board or a district
commission may request a stay by written motion filed with the
board identifying the order or portion thereof for which a stay is
sought and stating in detail the grounds for the request.

In deciding whether to grant or deny a stay, the board may consider
the hardship to parties, the impact, if any, on the values sought to
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be protected by Act 2.50, and any effect upon public health, safety or
general welfare.

The Petitioner seeks a stay only of that portion of the Boards July 28
order which states that a permit is required prior to any further use (in connection
with the Operation) of trucks larger than seven-cubic yard single-axle trucks. The
Petitioner claims significant financial hardship will result from an inability to use
such trucks because its existing truck fleet consists of five trucks, four of which
have a larger capacity than seven-cubic yards. The Petitioner claims it will be
unable financially to keep its sand and gravel operation running with only one
truck. Thus, the Petitioner avers in a sworn affidavit of Marion R. Gross, five of
the Petitioners’ employees would be “put . . out of work.” The Board finds such
job loss to be a significant concern.

In the July 28 decision, the Board found, based on the testimony of John
Gross, that trucks larger than seven-cubic yard single-axle trucks have had
difficulty negotiating an existing access road safely. However, the record does not
contain evidence that such difficulty has actually resulted in an accident.

Further, the main concerns of other parties in this proceeding have been
the use of a crusher and the creation of a new access road and associated
destruction of a berm. In the July 28 decision, the Board found that a permit was
required for the crusher, the access road, and the berm destruction, and remains
required prior to further use of the crusher and the access road. Granting the
Petitioner’s stay motion will not affect these rulings.

Accordingly, balancing the factors set out in Rule 42, and based on
affidavits filed by the Petitioner in support of the motion and on the evidence
already in the record, the Board grants the Petitioner’s motion.

B. Motion to Re-onen

The Petitioner requests that the Board re-open this matter with respect to
the use of trucks larger than seven-cubic yard single-axle trucks. The Petitioner
contends that it can prove that such trucks were used in connection with the
Operation prior to 1970 and throughout the 1970s and 1980s. The Petitioner also
notes that the Board has allowed the Petitioner an opportunity, which the
Petitioner plans to use, to submit further evidence regarding the Operation’s
extraction rate, and therefore that the Board will convene an additional hearing in
this matter in any case.
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In view of the fact that the Board will be reconvening to hear evidence
regarding the Operation’s extraction rate which the Petitioner states it intends to
submit, the Board grants the Petitioner’s motion to re-open.

C. Motion to Alter,/Plannina  Commission Request for Time

The Petitioner moves that the Board alter its proposed conclusion that the
Petitioner must prove a pre-existing rate of extraction in order to meet its burden
to prove the Operation is exempt as a pre-existing development. The Board will
defer ruling on the motion because it is granting the Planning Commission’s
request for more time to respond (insofar as the Planning Commission’s request
pertains to the motion to alter). Specifically, the Board believes that this motion
raises significant issues and that parties should be given more time to respond to
it.

D. Motion for Extension of Time

With respect to filing further information concerning extraction rates as
allowed under the Boards July 28 decision, the Petitioner requests that the time- -~
line in that order be changed from 60 days from the date of the decision (which is L/
September 27, 1993) to 21 days from the Boards decision on the Petitioner’s
motions to re-open and alter.

The Board grants the Petitioner’s request. The deadline for filing
additional information on extraction rates will be 21 days after the Board issues
its decision on the motion to alter.
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III. ORDER

1. The following underlined portion (and only the underlined portion) of
paragraph six of the Boards order of July 28, 1993 is hereby stayed:

6. Even if the Operation is exempt as a pre-
existing development, an Act 250 permit remains
required prior to any further use of the crusher, the
access road, and trucks larger than seven cubic yard
sin le axld
Operation), and prior to any further bringing onto the
Operation site of earth resources from Mr. Gross’s
Northfield pit for crushing.

2. The Petitioner’s motion to re-open is granted. At the same time as
it hears additional evidence concerning the Operation’s extraction rates, the Board
will hear additional evidence concerning use, in connection with the Operation, of
trucks larger than seven-cubic yard single-axle trucks.

3. The stay described in paragraph one, above, shall be in effect until
such time as the Board hears the additional evidence concerning use of trucks
discussed in paragraph two, above, and renders a decision thereon.

4. The Planning Commission’s request for additional time to respond is
granted insofar as that request applies to the Petitioner’s motion to alter. The
Planning Commission, and any other party, may file a response to that motion no
later than 30 days from the date of this decision.

5. Following receipt of responses to the motion to alter, the Board will
deliberate and issue a decision on the motion.

6. The Petitioner’s motion for extension of time is granted. Within 21
days of the Boards decision on the Petitioner’s motion to alter, the Petitioner
may file evidence in accordance with paragraph four of the Boards order of July
28, 1993. If the Petitioner does not make the above-mentioned filing within such
time, paragraphs two and three of the Board’s July 28 order shall become final
unless altered by the Board in its decision on the motion to alter.
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Dated at Montpelier, Vermont this 22nd day of September, 1993.

ENVIRONMENTAL BOARD

Elizabeth Courtney, Chair’
Ferdinand Bongartz
Terry Ehrich
Lii Fortna
Arthur Gibb
Samuel Lloyd
Jean Richardson*
Steve E. Wright*

*Chair Courtney and members Richardson and Wright dissent with respect to the \,-i
decision to stay a portion of the July 28 order. They believe that the motion to
stay should be denied because the Boards July 28 order was based in part on the
Petitioner’s own testimony that the existing access road was unsafe for the larger,
14-cubic yard trucks. They note that the Petitioner now contradicts this assertion,
stating in its stay motion that no safety problem will be caused if larger trucks are
allowed to use the access road. Further, the Petitioner has made no showing that
it cannot rent seven-cubic yard single-axle trucks. Such rental, if economic, could
alleviate the financial hardship and potential job loss the Petitioner claims will
occur duet to the July 28 order. They otherwise concur with the decision.
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