
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

//

// Re: Village of Cambridge Water System
i: Declaratory Ruling #272

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
:1;
l:
i, This decision pertains to a petition for declaratory ruling regarding whether
:! a permit is required under 10 V.S.A. Chapter 151 (Act 250) for water supply
/I system improvements made by the Village of Cambridge in 1975 and 19X9-1990.
1; As is explained below, the Environmental Board concludes that a permit is not
~ i required.
i:

I. SUMMARY OF PROCEEDINGS

On June 5, 1992, District #5 Coordinator Edward Stanak issued Advisory
Opin,ion #5-92-11,  concluding that an Act 250 permit was not required for ,.

improvements associated with the Cambridge water system.
ji
:: On July 1, 1992, pursuant to 10 V.S.A. $ 6007(c), adjoining landowner

Richard Williamson (the Petitioner) filed a petition for declaratory ruling with the
Environmental Board. On July 30, Boa]-d Chait- Elizabeth Courtney convened a
prehearing conference. On August 26. the Chair issued a prehearing conference
report and order.

A hearing initially scheduled for November IX, 1992 was postponed
because parties were negotiating a settlement. The pal-ties did not settle. During
January 19%, parties filed prefiled testimony in anticipation of a hearing on

:, March 24, 1993. Because other cases heard by the Board in January required
more hearing days than anticipated, the Board postponed the March 24 hearing
date. During April 1993, the parties filed rebuttal testimony. On April 20, the
Village filed objections to the Petitioner’s testimony.

The Board convened a hearing on April 28, 1993 in Jeffersonville,
Vermont, with the following parties participating:

The Village of Cambridge by John R. Ponsetto, Esq
Richard Williamson by himself and Craig Soutiet-e
L. LaBerge (adjoining landowner)

After taking testimony, the Board recessed the matter pending additional
submissions by the parties, filing of proposed findings of fact and conclusions,
review of the record, deliberation, decision and, if needed, reconvening of the
hearing.
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On May 4, 1993, in response to a Board request at the April 28 hearing,
the Village of Cambridge filed an affidavit. On May 13, Ms. LaBerge filed an
objection to that affidavit, and the Petitioner filed an objection to the affidavit, a
counter-affidavit, and a response to one of the Village’s April 20 objections. On
May 26, the Village filed proposed findings of fact and conclusions of law and a
memorandum in support thereof. On May 27, the Petitioner filed proposed
findings.

The Board deliberated concerning this matter on June 16, 1993. The
matter is now ready for decision. To the extent any proposed findings of fact and
conclusions of law are included below, they are granted: otherwise, they are
denied.

II. ISSUES

Whether to grant or deny the objections filed by the Petitioner and
Ms. Laierge, with respect to the Village’s affidavit filed May 4.

b. Whether the 1975 or 1989-90  improvements to the Village water %--

system, either separately or together, constitute “development” under IO V.S.A. 5
._-Y

6001(3) and Rule 2(A)(4).

Whether the Village water system constitutes a “pre-existing”
develolkrent  pursuant to 10 V.S.A. $ 6081(b) and Rules 2(A)(S) and 2(O). As
part of this issue, the Board will address the question of whether the Village
water system that existed on the effective date of Act 250 (June 1, 1970) has been
abandoned. This question was raised by the Board at hearing based on the
evidence submitted by the Village and the Village’s proposed findings and
conclusions include argument concerning the continuation of use of that system
after June 1, 1970.

Other issues have been identified in this case with respect to whether:
(1) the 1989-1990 improvements are not substantial changes lrnder 10 V.S.A. $
6081(d): (2j if not, whether those improvements constitute a substantial change
requiring a permit under 10 V.S.A. 9: 6081(b) and Rules 2(A)(5) and 2(G); and
(3) whether the 1975 improvements constitute a substantial change under those -
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same provisions. Because of the Board’s decision below, the Board does not
reach these issues.’

III.

1.

2.

3.

4.

FINDINGS OF FACT

In 1911, the Village of Cambridge constructed a water system to serve
Village residents. The system consisted of nine springs located four and a
half miles east of the Village on the slopes of the Sterling Range, a four
and half-mile transmission line, an open reservoir in the Village, and 9600
feet of distribution line.

The transmission line had a 20-foot right-of-way (ROW). The amount of
land within this ROW consisted of approximately 10.6 acres. The
distribution line had a 20-foot ROW and the land within this ROW
consisted of approximately 4.4 acres. The reservoir area consisted of
approximately 0.5 acres.

No major expansion or replacements to the 1911 water system were made
between 1911 and 1975.

In 1974, the Village decided to replace the Village water system. The
system constructed in 1911 had deteriorated. The State of Vermont
Department of Health had determined that there was an immediate and

L continuous public health hazard because of the condition ot the system.

5. At the request of the Village of Cambridge Board of Trustees, on January
22, 1975, then-District Coordinator William Bartlett issued a letter stating
that ah Act 250 permit was not required For the 1075 improvements.

6. In 1975, the Village replaced the I91 I water system with a gravel packed
drilled well (the 197.5 well), a ‘1 14,000 gallon closed reservoir. and new
distribution lines.

‘As parties are aware, before deciding the substantial change question, the
Board was !o reconvene to take the testimony rrelev;mt  to II~LII question of Gary
Kjelleren, who unavoidably could not attend the April 28 hearing. Since the
Board does not reach the question, it is not reconvening the hearing.
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7.

8.

9.

10.

11.

L

12.

13.

14.

The site of the 1975 well consists of 0.5 acres. The new reservoir area
consists of 0.6 acres. Of the existing pipeline, 6900 feet was replaced with
new pipeline within the existing ROW. The area within the ROW for the
replacement pipeline consists of 3.2 acres. The Village also installed 2300
feet of new distribution line in a new 20-foot wide ROW. The area within
the ROW for the new distribution line consists of 1.1 acres.

On completion of the 1975 well, lines, and reservoir, the Village ceased
using the 1911 springs as a source of water for Village users. The Village
abandoned those parts of the 1911 transmission and distribution lines that
had not been replaced.

Associated with the 1975 well were two wellhead protection areas
consisting of approximately 69 acres and an isolation zone that may have
had a 400-foot radius.

The 1375 well produced hard water with high concentrations of iron and
manganese which created taste, odor, and staining problems,

In 1989, the Village decided to drill a new well to replace the 1975 well
because of water quality problems. A new well (the ~1989-90 well) was
drilled on the Wendall Lang Farm north of the Village. The 1989-90 well
site, including a well control building and access road, consists of 0.4 acres.
The Village also constructed a new transmission line with a length of 5,184
feet within a 20-foot  ROW. The area within this ROW consists of
approximately 2.4 acres.

There are two wellhead protection areas associated with the 19X9-90 well.
The primary wellhead protection area is an oval-shaped area around the
well which consists of approximately 68 acres. The secondary wellhead
protection area is upgradient of the primary area and consists of
approximately 488 acres.

Wellhead protection areas are designated pursuant to Department of
Health regulations. Those regulations state that the purpose of designating
such areas is to identify areas through which contaminants are likely to -
move toward and reach a well and to provide “a guide in review of
proposed activities” near a public water supply.

By the terms of a lease agreement between the Village and Mr. Lang,
isolation zones are defined around the 1989-00  well with radii of 200 feet,

,;,

‘_/’
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400 feet, and 1,000 feet. Department of Health regulations require a 200-
foot radius isolation zone.

15. The purpose of an isolation zone around a well is to prohibit activities
within that zone that could pollute the well.

16.

17.

Construction of the 1989-90 well began in 1989 and was completed in 1990.

The Village uses the 1989-90 well to meet its everyday needs and keeps the
1975 well as a back-up. The Village’s plan is to seek approval to expand
the capacity of the 1989-90 well to completely replace the 1975 well and at
such time will physically disconnect the 1975 well from the Village water
system.

IV. CONCLUSIONS OF LAW

Based on the Environmental Board’s approach in evaluating jurisdiction
over municipal projects in the past, there are two questions to resolve in this
matter: (1) whether the projects at issue, separately or together, meet the
definition of development at 10 V.S.A. $ 6001(3),  and (2) whether the projects
constitute substantial changes to a pre-existing development under 10 V.S.A. #
6081. Under this procedure for evaluating jurisdiction, a pet-mit is required if the
answer to either one of these questions is affirmative. See, e.g.., Re: Villare  of
Waterburv Water Commissioners, Declaratory Ruling iy227  (Feb. 5, 1991).

Before evaluating these questions, the Board must rule on the objections
made to the affidavit of Jon Knudson filed~ by the Village one May 4, 1993. This
affidavit was filed at the Board’s request. The basis for the objections is that the
Board requested an affidavit from a different person than Mr. Knudson.
However, the Board did not request that the affidavit come from any specific
individual. The Board overrules the objections because it finds that Mr. Knudson
may appropriately attest to the matters contained in the affidavit.

A. heioument

10 V.S.A. $ 6081(a) requires that an Act 250 permit be obtained prior to‘
commencing development. 10 V.S.A.
5 6001(3) provides that development includes:

[T]he construction of improvements on a tract of land involving
more than 10 acres which is to be used for municipal or state
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purposes. In computing the amount of land involved, land shall
be included which is incident to the use such as lawns. parking areas,
roadways, leaching fields and accessory buildings.

Interpreting this definition, Board Rule 2(A)(4) provides that development
includes:

The construction of improvements for state, county or municipal
purposes, on a tract or tracts of land involving more than ten acres
of land. The computation of involved land shall include the land
which is incidental to the use such as lawns, parking IOK, driveways,
leach fields, and accessory buildings. In the case where a state,
county or municipal project is to be completed in stages according
to a plan, or it is evident under the circumstances that a project is
incidental to or a part of a larger undertaking, all land involved in
the entire project shall be included for the purposes of determining
jurisdiction.

The Board also has promulgated Rule 2(F), which defines the term
“involved land.” In Re: Citv of Montoelier,  Declararory  Ruling #220 (July 13,
1990), the Board interpreted this rule, essentially concluding that three types of
lands are counted in determining how much acreage is involved with a municipal
project. The first type is land which is within the project construction limits. u.
at 5. The second type is land within five miles which is “incident to the use”
because it v/ill be changed as part of the project. u. at 7. ‘l‘he third type is those
lands referred to in Board Rule 2(F)(3):

Those portions of any tract or tracts  of land within a radius of five
miles owned or controlled by the Same person or persons, which
bear some relationship to the land actually used in the construction
of improvements, such that there is a demonstrable likelihood that
the impact on the values sought to he protected will be substantially
affected by reason of that relationship.

M. at 6.

In the Waterburv  Commissioners case  cited above, the Board applied these
authorities to municipal water system construction. The Board concluded that
lands involved with such a system include, in relevant part, land disturbed in the
construction of new wells, land within construction limits for new pipelines, and
lands disturbed  in the construction of new access roads. The Board also ruled ’

-..)
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that isolation zones and wellhead protection areas are not involved land.
Waterbury Commissioners at 14.

Based on the foregoing facts and authorities, the Board concludes that the
1975 and 1959-90  Village water system improvements, either separately or
together, do not involve ten acres of land, and therefore do inot. in and of
themselves, constitute development.

B. Pre-existing Development and Substantial Change

10 V.S.A. 5 6081(h) contains an exemption from Act 250 that can be
referred to as a “grandfather” clause. The section provides:

Subsection (a) of this section [requiring a permit] shall not apply to
development which is not also a subdivision, which ha< been
comzlenced prior to June 1, 1970, if the construction will he
completed by March 1, 1971. Subsection (a) of this section shall
apply to any substantial change in such excepted subdivision 01
development.

Interpreting this provision, Rule 2(A)(5) provides that the term
development includes a suhstantial change to a pre-existing development. The
Board has defined “pre-existing development” at Rule 2(O) to mean:

’ [A]ny  development in existence on June 1, 1970 and any
development which was commenced hefore June I, 1970 and
completed by Maich 1. 1971.

Concerning pre-existing developments, rhe Supreme Court has ruled that
abandonment of operations is relevant 10 whether a development qualifies for the
pre-existing development exemption:

The petitioners argue that the Board’s conclusion that it was unable
to determine whether there was an operation in existence as of the
enactment of Act 250 is not supported by its findings. We agree
with the petitioners. The findings state that the previous owners of .

the property intermittently had sand and gravel removed from the
gravel pit. The findings state that this \bas done before the
enactment of Act 250. No evidence oresented, nor findine made.
indicates that the ooerations, although intermittent,  were abandoned
at anv time. Consequently, as the petitioners allege, based on the
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findings of the Board, it must be concluded that there was a
commercial operation in existence as the enactment of Act 250.

In re Orzel, 156 Vt. 355, 359 (1985) (emphasis added).

Further, the Board has previously evaluated continuity of use in
determining whether the “pre-existing’ exemption applies:

Because we have found that commercial gravel exlraction  operations
were performed on the [property] long prior to June 1. 1970,  the
effective date of Act 250,  and that ~hose ot)?t-ations  Ihave  continued
to the nresent, the gravel operations on that propet-ty constitute a
“pre-existing development” as that term is defined by Board Rule

2(O).

Re: Weston.!sland  Ventures, Declaratory Ruling # I69 at 4 (June 3. 198.5)
(emphasis added).

The Board also has previously stated 11~1 the hut-der of proof to show that
a development is exempt is on the person claitniny  111e e~cmption.  u. at 5, & Q
Bluto v. Department of Employment  Security, 13.5 Vt. X5 (1977).

Based on the above authorities, the Board ~on~~ludes  that, to qualifv  for
exemption as a pre-existing development, one must establish that the pakcular
land use has not been abandoned. This is because a development cannot be
considered to have been in existence on June 1, 1970 if it was abandoned prior to
that date. Further, if it is abandoned after that date, then the pre-existing
development has ceasetl to exist.

Based on the foregoing facts and authorities. IIX Boat-c  concludes that the
191 1 Village water system constitutes :I pre-existing development the use of which
was abandoned in 1975. The treason t’or this conclusion is ~h:tt, during that year,
use of the springs and much of the pipeline associated with the I91 I system
ceased and the remainder of the Ipipeline  w’:ts  rrephtced.  Accordingly, the Village
system no longer constitutes a pre-existing development. The Board therefore
does not reach the question of whether-  the 197.5 and 19S9-90 improvements were
substantial changes to the 1911 system,
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C. Conclusion

Because of the Board’s conclusion that the 1975 and 19X9-90 water system
improvements do not constitute development, an Act 250 permit is not required
for those improvements.

The Board understands that the Petitioner, Mr. Soutiere. and Ms. LaBerge
have done a significant amount of work in prepa~ring  and presenting their case.
The Board wishes to note for the record its appreciation for the care, diligence,
and civility with which they and the Village; have ~approachetl  the case.

V. ORDER

An Act 250 permit is not required for the 1975 and 19X9-90 water system
improvements constructed by the Village of Cambridge,

Dated at Montpelier, Vermont this / $%lay of Setrtember,  1993

\4adzkLY
Elizabetk Courtney, Ch it
Lawrence I-I. Bruce, JI
Terry Ehrich
Lisi Fat-tna
Arthur- Cihh
William Mztrrinez
Robert Opel
Jean Richat-tlson
Anthony Thompson
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