
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Tudhope Sailing Center
Declaratory Ruling P270

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to a petition for a declaratory
ruling concerning whether the proposed operation of a
passenger ferry service from the Tudhope Sailing Center to
Knight Island and Burton Island constitutes a substantial
change to the existing marina project or a material change
to the existing land use permit. For the reasons explained
below, the Environmental Board rules that the project is a
material change for which a permit amendment is required.

I. BACKGROUND

Land Use Permit #660251 was issued to Douglas I.
Tudhope and Point Farm, Inc. on October 22, 1981 authorizing
the construction and operation of a 50-boat capacity marina
with varkins and boat storaqe area. Several amendments were
subsequently issued.

The State of Vermont Agency of Natural Resources
intends to extend an existing passenger ferry service to
Tudhope Sailing Center in Grand Isle in order to serve
Knight Island and, if space on the ferry permits, Burton
Island. On May 14, 1992, the District #6 Environmental
Coordinator issued a Project Review Sheet which concluded
that no permit amendment was required for this project.

the

On June 4, 1992, a petition for a declaratory ruling
was filed with the Board by Point Farm, Inc. and Point Farm
Nest Homeowner's Association, Inc. The Petitioners seek a
determination of whether an Act 250 permit amendment is
required for the proposed ferry service.

A prehearing conference was convened on July 7, 1992
and a prehearing conference report and order was issued on
August 18. An administrative hearing panel of the Board
convened a hearing on October 14, with the following parties
participating:

The Petitioners by David Barra, Esq.
Agency of Natural Resources (ANR) by Kurt Janson, Esq.

The hearing was recessed pending filing of proposed
findings and deliberation and decision by the Panel.
Proposed findings and conclusions of law were filed by ANR
on November 4 and by the Petitioners on November 5. A
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proposed decision was sent to the parties on February 11,
1993, and the parties were provided an opportunity to file
written objections and to present oral argument before the
full Board. On March 3, 1993, ANR submitted a response to
the proposed Findings of Fact, Conclusions of Law, and Order
and on March 9, the Petitioner filed a response to ANR's
response. No party requested oral argument. The Board
deliberated concerning this matter on March 10, 1993. On
March 10, 1993, following a review of the proposed decision
and the evidence and arguments presented in the case, the
Board declared the record complete and adjourned the
hearing. This matter is now ready for decision. To the
extent any proposed findings of fact and conclusions of law
are included below, they are granted; otherwise, they are
denied.

II. ISSUES

Whether the proposed passenger ferry service from
Tudhope Sailing Center to Knight Island and Burton Island
constitutes either a substantial change to the existing
project pursuant to Board Rule 2(G) or a material change to
the land use permit pursuant to Board Rule 2(P).

III. FINDINGS OF FACT

1. ANR proposes to extend an existing passenger ferry
service to the Tudhope Sailing Center in Grand Isle to
serve Knight Island and, if space on the ferry and in
the parking area permit, to Burton Island. Knight
Island, with seven camp sites, is primarily accessible
to members of the public who have access to a boat.
ANR is proposing to extend the existing ferry service
to Knight Island in order to allow people without boats
to enjoy the island. Burton Island, with sixty camp
sites, is currently served during the park operating
season with six round trips daily by the existing ferry
service from Kamp Kill Kare State Park.

2. The ferry that will be used is a 48-foot motor boat
currently used to provide the existing ferry service to
Burton Island from Kamp Kill Kare State Park located on
St. Albans Point. The boat, called the Haendel, is a
steel-hulled, diesel-powered boat that is licensed by
the United States Coast Guard to carry up to thirty
people. The Haendel will continue to be based at
Burton Island State Park.

3. The ferry would operate only during daylight hours.
Initially, the proposed ferry service would consist of
one trip daily on weekdays and two trips on one or both
weekend days from mid-June through Labor Day. Between
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5.

6.

7.

8.

9.

Memorial Day weekend and mid-June, service would likely
be provided only by advance arrangement. Ultimately,
the Vermont Department of Forests, Parks and Recreation
(the Department) hopes to provide two trips daily from
Memorial Day weekend through Labor Day.

The ferry will pick up and deliver passengers at a work
pier that has been used only for lifting vehicles from
the water for winter storage. Two daily round trips
would be the maximum possible. Each trip would leave
passengers off and pick up others to take to the
islands. The ferry holds a maximum of fifteen people.
A maximum of sixty people over a weekend would use the
ferry.

An area,at the work pier currently used by the Sailing
Center for storing dock sections and other equipment
during the off-season wou1.d be used for parking the
cars of people who take the ferry to the islands. The
area, which is graded and has a gravel surface, has
sufficient room to park fifteen cars. The Department
anticipates there will be no more than fifteen cars
parking at the work pier area at any one time as a
result of the ferry service. There could be greater
demand for parking in the future if the ferry service
proves to be more popular than anticipated.

Public access to the ferry is proposed along a 14-foot
wide gravel road which is currently used only as an
access road to the work pier for transporting boats
from the work pier to winter storage spaces and is not
used by the public. The Panel believes that the road
is not adequate to accommodate two cars passing and
would need to be improved if it were to be used by the
public for access to the pier.

There are toilet facilities on the Haendel which are
pumped out at Burton Island. The Department may
install a seasonal portable toilet in the work pier
area.

A dumpster or refuse barrels would be placed in the
work pier parking area. The area would be cleaned of
any litter by staff from nearby Knight Point State
Park.

On October 22, 1981, Douglas I. Tudhope received Land
Use Permit #6GO251 authorizing the construction of a
50-slip marina with toilet facilities, gas storage,
parking area, and boat storage area.
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IV.

On November 12, 1981, Land Use Permit Amendment
#6G0251-1 was issued incorporating a Certificate of
Compliance dated November 4, 1981.

On June 28, 1982, Land Use Permit Amendment #6G0251-2
was issued authorizing changes to the marina permit.

On October 28, 1982, Land Use Permit Amendment #660251-
3 was issued authorizing an extension of the
construction completion date for the marina.

On May 19, 1983, Land Use Permit Amendment 8660251-4
was issued authorizing the expansion of the floating
dock system to accommodate nineteen additional slips
and six transient berths, as well as two additional
sections to the existing breakwater to accommodate six
additional boats.

On March 27, 1985 Land Use Permit Amendment #6GO251-5
was issued to incorporate an amended Certificate of
Compliance that authorized the construction of a
potable water supply system and shower stall
installation for an existing toilet facility at the
marina.

Neither the permit issued for construction and
operation of a marina, nor any of the subsequent
amendments, authorized operation of a ferry service
from the Sailing Center using a diesel-powered motor
boat, the use of the working pier for a ferry service,
the use of the road to the pier by the public, or the
placement of portable toilets, dumpsters, or signs.

The finding of fact addressing air pollution in the
decision that supports Land Use Permit #6GO251 states:
"Given that this project is designed to service sail-
propelled vessels, we find no negative impact under
this criterion."

CONCLUSIONS OF LAW

Board Rule 34 requires a permit amendment for any. .._ . .
material or substantial change in a permitted pro]ect.
Material change is defined by Rule 2(P) as:

any alteration to a project which has a
significant impact on any finding,
conclusion, term or condition of the
project's permit and which affects one or
more values sought to be protected by the
Act.
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A material change does not require a physical change,
but only a change in use that has a significant impact on
any finding, conclusion, term, or condition of the existing
permit and which affects one or more values sought to be
protected by Act 250. Board Rule 2(P); In re Greq
Gallauher, 150 Vt. 50, 51 (1988).

The Board concludes that the proposed ferry service
constitutes a material change to the existing Sailing Center
permits, in the following respects:

1) The original permit contained a positive finding
under Criterion 1 (air pollution) based on the use of sail-
powered boats. The boat that would be used as a ferry is a
48-foot diesel-powered motor boat. The use of this type of
boat may significantly change the basis of the District
Commission's finding with respect to air pollution.

2) The use of a diesel-powered boat may affect the
findings under Criterion 8 (aesthetics) because of the
potential for greater noise than is generated by sailboats.

3) The new use of the access road to the pier by the
public and the use of the pier area for parking raises new
issues under Criterion 5 (traffic) that have not been
addressed by the District Commission in any prior reviews or
permits concerning the marina. The 14-foot wide road is too
narrow to accommodate two cars at the same time, and
therefore would not be safe for regular use. The potential
for congestion in the parking area is raised by the
possibility that up to fifteen passengers will be getting
off the ferry and leaving in their cars while up to fifteen
new passengers may be parking their cars and getting onto
the ferry.

ANR argues that the use of motor-powered boats was
contemplated by the District Commission, is not prohibited
by the marina's land use permit, and in fact currently
occurs. However, as cited in Finding #16, above, the clear
inference of the finding of fact addressing air pollution in
Land Use Permit #660251 is that there would be no concern
about air pollution because the boats are "sail-propelled."
There is no evidence in that finding or elsewhere in the
permit or the supporting findings that the District
Commission had any knowledge that boats using the marina
would be anything other than sail-powered. Findings of fact
that support permits are based upon information presented to
district commissions during their review of a proposed
project. The findings are incorporated by reference into
the permit and are binding. mRe:Inc.,
#lR0489, Findings of Fact, Conclusions of Law, and Permit
Revocation Order at lo-12 (Oct. 17, 1980). The Board is
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thus compelled to conclude that use of a diesel-powered
ferry boat was not authorized by the land use permit.

ANR also contends that there is no limitation on the
use of the work pier in the existing land use permit for the
sailing center. However, the finding of fact in Land Use
Permit #6G0251 that addresses shorelines states, in part:
"Minimal disturbance of the shoreline will take place except
for the area of the rebuilt boat dock (Exhibit #45) which
will be utilized to lift vessels from the water for winter
storage." Again, the implication is that no use of the dock
other than for lifting vessels from the water for winter
storage was reviewed by the District Commission, and
therefore that no other uses were authorized.

Accordingly,,~,the Board concludes that the proposed
ferry service is a material change to Land Use Permit
#6G0251 and its amendments.

V. ORDER

The proposed ferry service is a material change to Land
Use Permit #660251 and its amendments. An Act 250 permit
amendment must be obtained prior to the commencement of a
ferry service from the Tudhope Sailing Center.

Dated at Montpelier, Vermont, this 29th day of April,
1993.
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