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VERMONT ENVIRONMENTAL BOARD

10 V.S.A. Chapter 151

Re: Mount Mansfield Co., Inc. (Summer Concert Series)
Declaratory Ruling #269

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DISMISSAL ORDER

This decision, dated July 22, 1992, pertains to a
petition for declaratory ruling regarding construction and
land use associated with a summer concert series being held
on Mount Mansfield in Stowe. The land which is being used
for the series is already subject to a permit issued
pursuant to 10 V.S.A. Chapter 151 (Act 25~0).

As is explained below, the Environmental Board
dismisses the petition because it is moot. However, if the
Board were not dismissing the petition, it would conclude
that a permit amendment was and is required prior to the
construction and land use associated with the concert series
because that construction and land use constitute a material
change to a permitted project.

I. SUMMARY OF PROCEEDINGS

On May 22, 1992, District #5 Coordinator Edward Stanak
issued Advisory Opinion #5-92-q. In the opinion, the
District Coordinator concluded that an Act 250 permit is
required for the summer concert series.

On May 28, 1992, Mount Mansfield Co., Inc. (the
Petitioner) filed an appeal with the Board "pursuant to
10 V.S.A. § 6007(c)."

On June 1, 1992, the Board issued a notice stating that
it was treating the appeal as a petition for declaratory
ruling. The notice included a statement of the issues to be
considered and a date for hearing. The notice also stated
that the Board would take notice of various documents.

On June 5, 1992, Board Chair Elizabeth Courtney issued
a memorandum to parties. In the memorandum, the Chair
stated that the Board would take notice of additional
documents.

The Board convened a hearing on June 12, 1992, with the
following parties participating:

The Petitioner by Thomas J. Amidon, Esq.
The Town of Stowe Planning Commission by Gar Anderson

After hearing argument concerning whether to dismiss the
petition as moot, taking a site visit, and hearing testimony
on the merits, the Board recessed the matter.
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At the hearing, the Petitioner filed proposed findings
of fact and conclusions of law. On June 25, 1992, the
Petitioner filed additional proposed conclusions of law.
The Board deliberated on July 2. On July 21, the Board
decided to take notice that the Petitioner had not appealed
Land Use Permit Amendment #5LO646-2.

This matter is now ready for decision. To the extent
any proposed findings of fact and conclusions of law are
included below, they are granted; otherwise, they are
denied.

II. ISSUES

a. Whether to dismiss the matter as moot because the
Petitioner has obtained ,a permit amendment authorizing the
construction and land use associated with the summer concert
series.

b. Whether, pursuant to Board Rules 2(A)(5), Z(P),
and 34, the above-referenced construction and land use
constitute a material change to a permitted project. In
connection with this issue, the Petitioner argues that the
site is a pre-existing development pursuant to 10 V.S.A.
§ 6081(b) and Rule 2(O).

C . Whether, pursuant to Board Rules 2(G) and 34, the
above-referenced construction and land use c0nstitute.a
substantial change to a permitted project.

d. Whether the Board should evaluate
concert series in and of itself constitutes
under 10 V.S.A. 5 6001(3) and Rule 2(A)(2).

whether the
a development

e. If so, whether the concert series is a development
under the aforementioned statute and rule: In connection
with this issue, the Petitioner argues that public
assemblies may notbe regulated by Act 250. In the
alternative, the Petitioner contends that the project has
received a public assemblies permit under 20 V.S.A. §§ 4501
et seq. and that this permit precludes Act 250 review
because it allegedly creates a presumption of compliance
with the Act 250 criteria.
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III. FINDINGS OF FACT

Introduction

1.

2.

3.

4.

Mount Mansfield Company, Inc. (the Petitioner) operates
a ski resort in the Town of Stowe, Vermont. The resort
is on an approximately 3,000 acre tract of land. The
Petitioner leases the land from the State of Vermont,
Agency of Natural Resources, Department of Forests,
Parks, and Recreation.

The ski resort consists in part of ski trails which run
down mountains toward base lodges. Skiers reach the
top of the trails by riding lifts. One base lodge at
the Petitioner's ski resort is called the Mansfield
Base Lodge.

Another base lodge at the Petitioner's ski resort is
the Spruce Base Lodge. It is located across Route 108
from, and west of, the Mansfield Base Lodge. The
Petitioner is using and plans to use the Spruce Base
lodge and the surrounding area for a summer concert
series. The construction and land use associated with
that series are more fully described below.

The District #5 Commission has issued several permits
and permit amendments for construction and land
associated with the Petitioner's ski resort. The
permit issued for the Spruce Base Lodge Area, Land Use
Permit #5LO646, is discussed immediately below.

Land Use Permits #5LO646 and #5LO646-1

5. On June 30, 1982, the District Commission issued Land
Use Permit #5LO646 to the Petitioner, authorizing the
Petitioner:

[T]o construct an expansion of the Spruce
House facility, relocate the Day Care Center
from the Toll House Base Lodge site,
construct a new counter weight structure,
relocate the site's roadway, construct a new
concrete 100,000 gallon water reservoir,
construct a new waste disposal system, and
replace the Main Street Cafeteria septic tank
with other overall site improvements.
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6. Finding of Fact #l in support of Permit #5LO646 states
that "[tlhere will be no undue water . . . pollution."
Finding of Fact #l(B) in support of the permit,
entitled Waste Disposal, states in relevant part:

Sewage will be disposed of through an on-site
subsurface disposal system . . . . A Certi-
fication of Compliance has been issued by the
Division of Protection which the Commission
accepts as evidence that the disposal of
wastes into the soils meet applicable State *
Health regulations and will not result in the
injection of waste materials' or harmful
substances in ground water or wells. This
system is designed for a peak daily flow of
12,000 gallons. . . .

Stormwater runoff from the structures will be
directed to those drainage devices shown on
Exhibit 35. The Department of Forests, Parks
and Recreation indicated a concern with
increased flooding difficulties at an
adjacent campground . . . owned and operated
by the State, Of particular concern was the
increase in stormwater flows which may have
occurred from the originally proposed parking
lot expansion. (This expansion was clarified
and removed from the application at the June
24, 1982 hearing. . . .)

7. Finding of Fact #5 in support of Permit #5LO646 states:

This project will not cause unreasonable
safety or congestion conditions with respect
to highways or other means of transportation:

Access to the project will be from an
existing access cut onto Vermont Route 108
via the newly relocated entrance road.
(Exhibit 35). Construction details regarding
the entrance road's relocation are depicted
and discussed in Exhibits 23 and 24.

The existing parking spaces are adequate for
the demands of the project and any expansion
shall include [various] items discussed in
Criterion 1 (Stormwater) and Criteria 8 and
9(K) below.
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8. Finding of Fact #8 in support of Permit #5L0646 states
in relevant part:

There will be no undue adverse effects on
aesthetics , . . .

The Department of Forests, Parks and
Recreation stated that the future parking lot
expansion would require additional tree
planting to screen this lot from the adjacent
campground.

9. Finding of Fact #9 in support of Permit #5LO646 states
that "[t]he project is in conformance with the
Capability and Development Plan[.]" Finding of Fact
#9(K) of that permit, entitled Development Affecting
Public Investments, in relevant part states:

[W]e reference our discussions above under
Criteria 1 (Stormwater), 5 and 8 regarding
potential impacts on an adjacent campground
owned and operated by the State of Vermont.

10. On September 28, 1982, the District Commission issued
Land Use Permit Amendment #5LO646-1 to the Petitioner,
incorporating a Certification of Compliance which
approved the construction of a wastewater disposal
system to serve the Main Street Cafeteria.

11. Permit #5LO646, Amendment #5LO646-1, and the findings
of fact supporting those permits do not discuss the

construction of an asphalt pad in the Spruce Base Lodge
Area; the installation of a temporary stage, lighting,
and fencing in that area; the use of that area for a
concert series; or the potential impacts of such use
with respect to waste disposal, noise, traffic safety
and congestion, and the adjacent state campground.

The Summer Concert Series

12. The Petitioner first began considering a summer concert
series in February.1991. It had developed concrete
plans to do so by February 1992.

13. On May 29, 1992, the Petitioner filed Application

r #5LO646-2, seeking to amend Permit #5LO646 to authorize
a Summer Performing Arts Series at the Spruce Base
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14.

15.

16.

I?.

18.

19.

20.

Lodge Area to occur from approximately mid-June to
October 1.

The summer concert series involves the construction of
a 34,500 square foot asphalt pad at the base of Spruce
Peak. In order to attract the type of acts that the
Petitioner seeks, it is necessary to have reserve
seating, and to have reserve seating, it is necessary
to have an asphalt pad. Approximately 5,000 reserve
seats for each concert will be set up on the pad.

The summer concert series also involves the
installation of a temporary stage, approximately 112
feet long by 47 feet deep; temporary light towers; and
temporary fencing. All temporary installations will be
removed from the site by October 1.

The Petitioner projects concert attendance at 5,000 to
6,000 people. Including reserved and general admission
seating, the maximum capacity will be 9,000 people. As
of June 11, 1992, approximately 5,000 tickets had been
sold for a concert to be held on June 14, 1992.

On a weekend day at the ski resort during the winter,
more than 5,000 people routinely "se the resort.

The concert hours will be from 8:30 p.m. to 11:30 p.m.
There will be between six and eight performances. As
of May 27, 1992, the dates of the concerts were:

Sunday, June 14, 1992 - Crosby, Stills & Nash
Saturday, July 11, 1992 - Franki Valli
Friday, July 17, 1992 - Wynona Judd
Saturday, July 25, 1992 -~ Santana
Sunday, July 26, 1992 - Bob Weir/Rob Wasserman
Friday, August 21, 1992 - Allman Brothers Band

In addition to reserve seating, general admission
seating will be allowed on the hillside immediately
above the asphalt pad area.

The public will have access to restrooms at the Spruce
Base Lodge. Waste from these restrooms flows into the
waste disposal system approved pursuant to Permit
#5LO646. In addition, the Petitioner will supply
between 20 and 30 portable toilets. The waste will be
removed by a licensed hauler and disposed of at the
Town of Stowe's wastewater treatment facility.
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21.

22.

23.

24.

25.

26.

27.

Vehicle access to the concerts will be from Vermont
Route 108. From Interstate 89, vehicles will drive up
Vermont Route 100 to the Stowe area. On reaching the
Stowe area, drivers will have a choice to go into the
village of Stowe and turn left on Route 108, or to use
a series of town roads which allow a driver to reach
Route 108 without going through the village. Drivers
may also reach the concert by driving east along Route
108 over the Green Mountains.

The gates for the concert will open at approximately
6:00 p.m. and each concert will be over by
approximately 11:30 p.m.

Parking lots will open at 5:00 p.m. Vehicle traffic
for the concerts will arrive between the hours of 5:00
p.m. and 8:00 p.m. and will leave between 11:OO p.m.
and 12:OO p.m. During the period when vehicles are
leaving the concerts, the level of service at the
intersection of Routes 100 and 108 is expected to
deteriorate.

Parking for the concerts will be provided by the
existing parking lots at the Spruce Base Lodge Area
the Mansfield Base Lodge Area. Traffic control
officers will direct traffic flow. Barricades will
placed along Route 108 to prevent concert goers who
park at the Mansfield Base Lodge from walking onto
Route 108. Instead, those concert goers will be
directed along the side of Route 108 to a designated
point where they will cross that route under the
supervision of a traffic control officer.

and

be

The parking areas to be used have a combined capacity
of approximately 2,135 vehicles. The Petitioner
projects that on average each car attending the concert
will have between 3.5 to four occupants. Thus, the
parking lots can handle a maximum attendance of between
7,473 to 8,540 concert goers.

There is a campground owned and operated by the State
of Vermont, Department of Forests, Parks, and
Recreation near the Spruce Base Lodge Area. The stage
for the concert series will be approximately 750 feet
from the nearest campsite at that campground.

Sound will be generated from the stage during the
concerts.
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28. Lighting will be used during the concerts to illuminate
the stage and pedestrian travel areas.

29. In the past, the Spruce Base Lodge Area has been used
for some public gatherings, including ski races, bike
races, road rallies, antique car shows, teen dances,
classical music concerts, concerts sponsored by the ice
cream company Ben & Jerry's, and an event called the
Stowe Winter Carnival. The Winter Carnival is often
attended by at least as many people as are projected
for the concert series. There is no evidence in the
record that the other types of events discussed above
involved as many attendees as will the series.

30. On June 11, 1992, the District Commission issued Land
Use Permit Amendment #5LO646-2 to the Petitioner,
authorizing the construction and land use associated
with the summer concert series. Pursuant to 3 V.S.A.
§ 810, the Board takes notice that the Petitioner did
not appeal Amendment #5LO646-2 within 30 days as
allowed by 10 V.S.A. $ 6089.

31. The Petitioner has obtained a public assemblies permit
for the summer concert series pursuant to 20'V.S.A.
§§ 4501 et seq.

IV. CONCLUSIONS OF LAW

A. Mootness

At the hearing in this matter on June 12, 1992, the
Board raised the question of whether this petition is moot
because the Petitioner had obtained an Act 250 permit.
Parties were given an opportunity during the hearing to
argue the question. After hearing such argument, the Board
took a brief recess to deliberate.

During the deliberation on June 12, member William
Martinez, seconded by member Arthur Gibb, moved not to
dismiss the matter as moot. Chair Elizabeth Courtney and
members Gibb, Martinez, Lixi Fortna and Terry Ehrich voted
in favor of the motion and the motion carried. Member
Ferdinand Bongartz voted against the motion.

The Board then ended its recess and reconvened the
hearing. Chair Courtney informed the parties of the Board's
ruling and the aboard proceeded to take a site visit and
evidence on the merits.
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The Board deliberated again concerning the matter on
July 2, 1992. During that deliberation, member Gibb moved
to reconsider the decision that the matter not be dismissed
as moot. The motion was seconded by member Ehrich. All
members participating voted in favor of the motion.1

Member Ehrich, seconded by member Bongartz, then moved
to dismiss the matter as moot because the Petitioner has
obtained an Act 250 permit, and, in the alternative, to
conclude that a permit amendment was and is required on
grounds of material change. After discussion, all members
participating voted in favor of the motion.

Rule 18(D) authorizes the Board to dismiss matters for
any reason provided by law. We have previously dismissed
declaratory ruling petitions as moot where permits have been
issued for the project in controversy. Re: Unadilla
Theatre, Declaratory Ruling #161 at 2 (Oct. 10, 1984).

The Board is authorized to issue declaratory rulings
pursuant to 10 V.S.A. § 6007(c) and 3 V.S.A. § 808. In Town
of Cavendish v. Vermont Public Power Supply Authority, 141
Vt. 144 (1982). the Vermont Supreme Court stated that
declaratory ruling requests before administrative agencies
are essentially the same as declaratory judgment proceedings
in the courts. It went on to say:

Thus, general restrictions on the power to issue
declaratory relief govern the disposition of
petitions under 3 V.S.A. 5 808.

Every petition for declaratory relief must satisfy
an initial burden: there must be an actual
controversy between the parties to confer
jurisdiction.

a. at 147.

In K.E.V., Inc v. Environmental Board, #88-359, slip
op. (Dec. 4, 1989), the Supreme Court upheld the dismissal
of a declaratory judgment request filed against this Board

1The members participating in this case are listed on the order
page. All were present and participated during the July 2 deliberation.
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on the basis that the plaintiff had been granted an Act 250
permit. The Court stated that the grant of the permit means
that an actual controversy no longer exists.

Similar to the plaintiff in K.E.V., the Petitioner
obtained an Act 250 permit prior to the hearing on its
declaratory ruling petition.' The issuance of that permit
therefore rendered this matter moot.

We are aware of the Petitioner's argument that it
elected to proceed simultaneously with an Act 250
application and a declaratory ruling proceeding because it
believed time was short. Specifically, the District #5
Coordinator issued an advisory opinion on May 22, 1992 that
a permit was needed and the first concert was scheduled for
June 14, 1992. The Petitioner did not want to proceed with
the first concert without a permit in place.

However, these considerations could only be considered
as part of an exception to the "actual controversy"
requirement. Such an exception does not exist. By electing
to obtain a permit, the Petitioner chose an avenue of relief
which mooted its declaratory ruling request.

Further, even were such an exception to exist, we would
conclude that the Petitioner had ample time to investigate
whether a permit was needed. It knew that a permit already
existed for the Spruce Base Lodge Area. It began
considering a concert series in February 1991 and had
developed concrete plans to have a concert series by
February 1992. Accordingly, the Petitioner had ample reason
and time to inquire and, if it desired, to seek a ruling
well in advance of June 14, 1992 as to the need to obtain a
permit.

B. Material Chanse

If we were not concluding that the matter is moot, we
would conclude that a permit amendment was and is required
prior to the construction and land use associated with that
series because that construction and land use constitute a
material change to the project permitted by Land Use Permit
#5LO646. We 'have decided to put this alternative conclusion
in writing because we allowed parties to present evidence
and argument on the merits.
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10 V.S.A. § 6081(a) requires that permits be obtained
prior to the commencement of construction on a development.
Board Rule 2(A)(5) defines development to include a material
change to a permitted project.

In relevant part, Board Rule 34 provides:

(A) Amendments required. An amendment shall be
required for any material or substantial change in
a permitted project, or any administrative change
in the terms and conditions of a land use permit.

Board Rule Z(P) provides:

"Material change" means any alteration to a
project which has a significant impact on any
finding, conclusion, term or condition of the
project's permit and which affects one or more
values sought to be protected by the Act.

A determination of whether an activity is a "material
change" involves a two-step analysis. First, the Board must
find that an alteration has taken place or will take place.
This alteration need not be a physical change, but can
simply be a change of use. See In re Greq Gallasher, 150
Vt. 50, 51 (1988); Re: Town of Sunderland, Declaratory
Ruling #200 at 10 (1988). Second, the Board must find that
the alteration has a significant impact on any finding,
conclusion, term or condition of the project's permit and
that the alteration affectsone or more of the values Act
250 protects.

1. Alteration

The summer concert series constitutes an alteration to
the project authorized by Permit #5LO646. There is no
mention in that permit or in the supporting findings of fact
of the construction of an asphalt pad, the installation of a
temporary stage, light towers, and fencing, and the use of
that area or the authorized improvements for a summer
concert series. Instead, the permit contemplates an
expansion of the Spruce Base Lodge, a relocation to the
Spruce Base Lodge Area of a day care center, the
construction of a new counter weight structure, roadway
relocation, reservoir construction, and construction of
improvements associated with waste disposal. In making
findings in support of authorizing these activities, the
District #5 Commission engaged in no consideration of the
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impacts of a summer concert series. In fact, it could not
have done so: Permit #5LO646 was issued in 1982 and the
summer concert series was not initially conceived until
1991.

In reaching this conclusion, we recognize the
Petitioner's argument that the Spruce Base Lodge Area has
been used in the past for public assemblies. However, in
determining whether there has been an alteration to a
permitted project, the issue is not whether the land has in
fact been used for similar activities, but whether such
activities were contemplated-as part of the approved
project.

Further, we doubt the similarity of the summer concert
series to the other public assemblies held at the Spruce
Base Lodge Area. None of these other assemblies was of the
type which required the construction of an asphalt pad to
have the reserve seating needed to attract a particular type
of act. None of them consists of a series of concerts.
Moreover, in terms of the magnitude of those other
assemblies, the record contains evidence only that one of
them, the Stowe Winter Carnival, attracts a similar number
of people, and several of the other types of assemblies
held - ski races, teen dances, etc. - suggest events of a
lesser magnitude than the summer concert series.

2. Impact on Permit #5LO646 and the Act 250 Values

The Board concludes that the summer concert series has
a significant impact on several of the findings issued in
support of Permit #5LO646 and on the Act 250 values. The
Board concludes that four of the findings of fact in that
permit are affected: I(B), 5, 8, and 9(K).

Findins of Fact #l(B). The concert series will have a
significant impact on Finding of Fact #l(B), which
essentially finds that the waste disposal system for the
Spruce Base Lodge Area will not result in undue water
pollution. This finding is based on a Certification of
Compliance issued by the State of Vermont, Agency of Natural
Resources, Department of Environmental Conservation,
Division of Protection. The finding does not indicate that
either the District Commission or the Protection Division
considered the possibility that the waste disposal system

f- would be used in connection with a summer concert series.
Such a concentrated use of the system by an audience of

-~
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potentially up to 9,000 people during the span of a few
hours constitutes a significant impact on the reliability of
Finding of Fact #l(B).

We are aware that, in addition to the existing waste
disposal system, the Petitioner plans to use portable
toilets. We believe that this fact supports our conclusion
because it emphasizes the potential inadequacy of the
existing waste disposal system to handle the concentrated
use presented by the summer concert series.2

Findinq of Fact #5. The concert series will also have
a significant impact on Finding of Fact #5, which concludes
that the improvements approved as part of Permit #5LO646
will not create unsafe traffic conditions or unreasonable
traffic congestion. None of the improvements approved as
part of that permit included an asphalt pad. Moreover,
there is no evaluation in the finding of any traffic volumes
emanating from the Spruce Base Lodge Area; the only areas of
concern to the District Commission were the adequacy of the

r‘
access road and the number of parking spaces. Thus, the
advent of traffic volumes of the magnitude presented by the

summer concert series significantly affects the reliability
of Finding of Fact #5.

With respect to traffic, the Petitioner argues that the
traffic generated by the summer concert series will be no
different from the traffic generated by the ski resort.
However, the basis for this argument is a comparison of a
daily attendance figure for the entire ski resort with the
expected attendance at the concert series. See Findings 16
and 17.

We are not persuaded by this argument. The
Petitioner's own application to the District #5 Commission
states that the level of service at the intersection of
Routes 100 and 108 is expected to deteriorate while vehicles
are leaving the concerts and we have so found.

2 It may be that the addition of portable toilets represents a
viable solution to any waste disposal problems presented by the concert
series. HOWSVW-, judgment on the viability of that solution should be
made by the District #5 Commission on an application for a permit
amendment: we are only concluding here that such an amendment iS
required.
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In addition, pursuant to 3 V.S.A. § 810(4), we may, in.
evaluating evidence, utilize our experience as an agency.
We have significant experience in traffic matters because
Act 250 requires that proposed developments and subdivisions
be reviewed for traffic impacts and because we have
adjudicated numerous appeals regarding traffic issues. See
10 V.S.A. §§ 6085, 6089.

Based on our experience, we know that timing is an
important factor in evaluating traffic safety and
congestion. The presence of large numbers of vehicles on a
road at the same time often creates adverse traffic impacts.
Thus, a daily attendance figure for the entire ski resort is
not comparable to attendance figures~for the summer concert
series. Even if the total number of vehicles used by both
sets of attendees is the same, the vehicles traveling to the
concert series will use the relevant roads during a much
more limited time frame and therefore will present an
increased potential for adverse traffic safety and
congestion impacts.

Findincs of Fact #8 and #9(K)_. The summer concert
series will have a significant impact on Findings of Fact #8
and 9(K), which in relevant part conclude that the improve-
ments authorized by Permit #5LO646 will not have adverse
aesthetic or other impacts on a nearby public investment,
the campground owned and operated by the State of Vermont.
The nearest campsite will be only 750 feet from the stage.
The concerts will generate noise and night-time light. We
believe that the level of noise and light associated with a
concert attended by anywhere from 5,000 up to 9,000 people
will have a significant impact on campers who are in such
close proximity to the concert area and therefore will have
a significant impact on the reliability of the above-
referenced findings.

Effect on Act 250 Values. By having a significant
impact on Findings of Fact #l(B), 5, 8, and 9(K), the summer
concert series also affects the Act 250 values because each
of these findings relates to compliance with an Act 250
criterion set forth at 10 V.S.A. § 6086: finding l(B)
concerns Criterion l(B) (waste disposal), finding 5 concerns
Criterion 5 (traffic), finding 8 concerns Criterion 8
(aesthetics), and finding 9(K) concerns Criterion 9(K)
(public investments).
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We have stated before that the "Act 250 values" are the
values protected by the Act 250 criteria because it is
through achieving compliance with those criteria that the
public and the environment are protected. Re: Homestead
Desion, #4C0468-l-EB,  Findings of Fact, Conclusions of Law,
and Order at 5 (Sep. 6, 1990).

C. Other Issues

The Board declines to reach the issues raised
concerning "substantial change" and the applicability of the
definition of "development I' because it has concluded that
the summer concert series constitutes a material change.
However, .the Board will address three arguments made by the
Petitioner because those arguments may apply to the material
change conclusion.

The first argument is that the Spruce Base Lodge Area
is a pre-existing development pursuant to 10 V.S.A.
5 6081(b) and Rule 2(O) because the Lodge was built in 1954.
However, to establish exemption as a pre-existing develop-
,ment, one must prove that the project would have met the
definition of development but for the fact that it was in
existence prior to June 1, 1970. Re: Villase of Waterburv
Water Commissioners, Declaratory Ruling #227 at 15 (Feb. 5,
1991). The Petitioner has not proven that all of the
elements of the development definition at 10 V.S.A. §
6001(3) were present prior to June 1, 1970. For example,
the Petitioner has not proven that the Lodge Area was
operated for a commercial purpose before that date. We also
do not believe that there is any evidence in the record
concerning when the Lodge was built; rather, we find only
contentions as to that fact by counsel.

Thus, the Petitioner has not established that the Lodge
Area constitutes a pre-existing development. In addition,
the Petitioner does not challenge the validity of Permit
#5LO646, issued for the Lodge Area in 1982. As stated
above, we have concluded that the summer concert series
constitutes a material change to that permit.

The second argument is that Act 250 may not regulate
public assemblies. This argument has COnstitUtiOnal
dimensions and the Supreme Court has stated that
administrative boards such as this one are not authorized to
make constitutional determinations. westover v. Villaqe of
Barton Electric Dent., 149 Vt. 356, 359 (1988). However, we
do note that, as we have stated before, Act 250 is

\ #
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authorized to regulate various types of construction and the
land use associated with that construction. Re: Interstate
Uniform Service, Declaratory Ruling #I47 at 7-8 (Sep. 26,
1984). In this case, a public assembly is being held on
land which is already subject to an Act 250 permit and the
assembly involves construction and land use which were not
evaluated or authorized as part of that permit.

The third argument is that a permit is not required
because the Petitioner has received a public assemblies
permit which purportedly creates a presumption of compliance
with the Act 250 criteria. 10 V.S.A. 5 6086(d) and Rule 19
do allow for state permits to be submitted as part of a
permit application to create presumptions of compliance with
several of those criteria. However, this is not an
application proceeding but rather a proceeding about whether
a permit is required. Thus, 10 V.S.A. § 6086(d) and Rule 19
do not apply. Further, Rule 19 lists various permits which
create presumptions and a public assemblies permit is not
listed in that rule.
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V. ORDER

1.
moot.

2.
required
with the
land use
#5LO646.

Declaratory Ruling Request #269 is dismissed as

In the alternative, a permit amendment was and is
prior to the construction and land use associated
summer concert series because that construction and
constitute a material change to Land Use Permit

Dated at Montpelier, Vermont this
1992.

ENVIRONMENTAL

2%?!ay of July,

BOARD

,
kJ.eh #
Elizabeth Courtney, Chbir
Ferdinand Bongartz I
Terry Ehrich
Lixi Fortna
Arthur Gibb
William Martinez*

*Member Martinez concurs in the decision except to the
extent that it may imply that the asphalt pad construction
itself has potential impacts. Member Martinez does not
believe that, under the facts of this case, the pad
construction will potentially affect the environment.
Rather, in his view, the potential impacts stem from the use
of the pad and of the Lodge Area for the summer concert
series.

mansfield.dec (awp6)


