
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Harland Miller III
Declaratory Ruling #253

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This decision, dated May 13, 1992, pertains to 31 lots
created on the Coburn Hill tract in Rockingham. The issue
is whether the lots are exempt from the permit requirement
of 10 V.S.A. Chapter 151 (Act 250). As is explained below,
the Environmental Board concludes that 14 of the lots are
exempt because at one time Act 250 jurisdiction did not
extend to lots larger than 10 acres (the so-called "ten-
acre loophole"). Of the remaining 17 lots, the Board is not
able to reach a conclusion that eight are exempt under that
loophole and concludes that nine are not exempt under that
loophole.

I. SUMMARY OF PROCEEDINGS

On September 27, 1990, Assistant District #2 Coordina-
tor Julia Schmitz issued Advisory Opinion #2-59 concerning
the Coburn Hill Tract. The opinion was requested by Potter
N. Stewart, Jr., Esq. The opinion concludes that an Act 250
permit was and is required for over two dozen lots, all
larger than ten acres, which the Assistant Coordinator
believed that Parker Hill Enterprises, Ltd. had created on
the tract.

On October 26, 1990, Harland Miller III (the
Petitioner) appealed to the Executive Officer, arguing that
the lots on the tract were exempt from Act 250. The
Executive Officer requested additional information. The
Petitioner provided some of the requested information but
would not divulge information as to Parker Hill's by-laws
and the relative interests of its shareholders. The
Petitioner claimed that this information was shielded by the
attorney-client privilege.

On April 12, 1991, the Assistant Executive Officer
issued a letter dismissing the advisory opinion request
because he determined that the information for which
privilege was claimed was necessary to evaluate the issue of
Act 250 jurisdiction. On June 18, the Petitioner requested
reconsideration of the dismissal, arguing that the
information is not needed because by definition the lots are
exempt from Act 250. On July 11, the Executive Officer
denied the reconsideration request, concluding that the
information is necessary.

On July 31, 1991, the Petitioner filed a petition for
declaratory ruling with the Board. On September 23, Board
Chair Elizabeth Courtney convened a prehearing conference.
On October 28, the Chair issued a prehearing conference
report and order. On November 18, the Petitioner filed a
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memorandum of facts and law. On December 4, the Board
convened oral argument in Berlin with the Petitioner
participating. Acting Chair Charles Storrow presided over
the oral argument and Chair Courtney did not participate.

On January 10, 1992, the Petitioner filed a memorandum
in response to matters identified by the Board at oral
argument. The Board deliberated on March 12. This matter
is now ready for decision. The following findings of fact
are based on the exhibits identified in the prehearing
report and on the Petitioner's submissions and statements at
oral argument. To the extent any proposed findings of fact
and conclusions of law are included below, they are granted;
otherwise, they are denied.

II. ISSUES

The basic issue is whether an Act 250 permit was and is
required pursuant to 10 V.S.A. §§ 6001(19) and 6081(a) for
the subdivision of 31 lots on the Coburn Hill tract. The
Petitioner seeks a declaration that the lots are exempt
under the so-called "ten-acre loophole" which was repealed
effective July 1, 1984.

The Board notes that at oral argument the Petitioner
contended that only 23 lots on the tract which he owns or
has owned are at issue in this proceeding. However, the
prehearing conference report indicates that the issue is the
subdivision on the tract, which includes a total of 31 lots.
Moreover, the definition of subdivision requires examination
of all relevant lots within a specified area, not simply
those lots which a person may have purchased. Therefore,
the Board has addressed the subdivision of all 31 lots.

III. FINDINGS OF FACT

1. The Coburn Hill tract consists of several hundred acres
located off Alden Road in the Town of Rockingham,
Vermont. The tract's eastern boundary is Interstate
91.

2. In 1972, the tract consisted of two separate parcels.
One parcel was owned solely by Richard Fuller, Sr. and
Ruth Fuller and the other parcel was owned by them and
their son, Richard Fuller, Jr. and his wife, Katherine
E. Fuller (collectively, the Fullers).

3. On October 17, 1972, the Fullers created a plat of the
Coburn Hill tract which divided the tract into lots.
(The terms "the Coburn Hill tract" or "the tract" refer
to both of the parcels discussed in Finding 2, above).
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7.

a.

9.

The record does not contain information on how many
lots were created in 1972 or where the lot lines were
at that time.

On December 10, 1980, the Fullers revised the 1972
plat. On the portion owned solely by the senior
Fullers, they created 15 lots (Parcels 1 through 15).
On the portion owned by all of the Fullers, two lots
were created (Parcels 1A and 2A). All of the lots were
greater than 10 acres in size.

On December 23, 1980, the Fullers conveyed the tract to
Parker Hill Enterprises, Ltd. (Parker Hill). The
actual amount of land conveyed was 952 acres. Parker
Hill paid the Fullers $42,600 for the portion owned by
all of them, and paid the senior Fullers $102,400 for
the portion they solely owned.

Parker Hill's articles of association were filed on
December 15, 1980 with the Vermont Secretary of State.
It was a Vermont corporation. Its principal purpose
was to engage in commercial activities involving real
property. Its initial board of directors included
Pearson Dawkins, Jr., Anthony S. Jurkoic, and Theresa
Jurkoic. Each of these people signed the articles
filed with the Secretary.

On January 6, 1981, Parker Hill obtained approval of a
17-lot,subdivision  on the Coburn Hill tract from the
Rockingham Planning Commission. The lots approved by
the Planning Commission were the same as those laid out
by the Fullers.

Parker Hill filed corporate annual reports with the
Secretary of State for fiscal years ending in December
1981 and 1982. The 1981 report lists Mavis Chickering
as President and Stella Kissell as Secretary, Vice
President, and Treasurer. That report also lists as
corporate directors Mavis and Levi Chickering and
Stella and Tony Kissell. The 1982 report contains
identical lists of Parker Hill's officers and
directors, except that Stella Kissell is listed as
Secretary and Treasurer and not as Vice President.

Stella Kissell was the sister of Anthony S. Jurkoic.
She was married to Anthony ("Tony") F. Kissell. Mavis
and Levi Chickering were husband and wife during the
time Parker Hill owned the Coburn Hill tract.
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13.

14.

15.
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Anthony Kissell was a lawyer. His law firm was named
Kissell & Massuco. In 1983, the Petitioner, attorney
Harland Miller, III, joined the firm. He became a
partner in 1988 and worked there until December 31,
1990.

During the time it owned the tract, Parker Hill did not
change the configuration of Parcels lA, 2A, 3, 5, 6, 7,
8, 9, 10, 12, 13, 14, and 15. It did change Parcels 1,
2, and 4. Specifically, it further divided Parcels 1
and 2 so that they became seven lots instead of two
lots. In addition, it divided Parcel 4 into two lots.
(See narrative and map submitted by the Petitioner to
the Board filed January 10, 1992.) After this
activity, the total number of lots on the tract was 23,
each of which was greater than 10 acres.

On February 6, 1984, Parker Hill sold one of the seven
lots created out of Parcels 1 and 2 to Bradley Leonard
and Kimberley Werner.

In April 1984, the Parker Hill shareholders dissolved
the corporation. All lots owned by Parker Hill at the
Coburn Hill tract were transferred to the shareholders
on the same date: June 25, 1984. All persons who
received lots from Parker Hill on that date were
members of the families of Levi and Mavis Chickering
and Anthony and Stella Kissell.

Shareholders who received lots created out of Parcels
I, 2, and 4 were Mary Ann Kissell (a daughter of Stella
and Anthony Kissell), Levi Chickering, Stella Kissell,
and Anthony Kissell. Only one of the lots created out
of Parcels 1, 2, and 4 was transferred to Mary Ann
Kissell.

As part of the corporate dissolution, Parcel 1A was
transferred to Mavis Chickering and Stella Kissell. In
April 1985, Mrs. Chickering and Mrs. Kissell created
nine lots on Parcel lA, all approximately 10.1 acres in
size. After this activity, there was a total of 31
lots on the Coburn Hill tract.

Subsequent to the corporate dissolution and transfer to
shareholders, the Petitioner bought interests in the
following: two of the seven lots created out of
Parcels 1 and 2, eight of the nine lots created out of
Parcel lA, both of the lots created out of Parcel 4,
and Parcels 2A, 5, 6, 7, 8, 9, 10, 12, 13, 14, and 15.
He bought complete ownership of some of these lots and
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18.

19.

20.

21.

22.

23.

half ownership of others. Several of the lots in which
the Petitioner owned a half interest were also owned by
Anthony F. Kissell.

The Petitioner has sold all of his interests in Coburn
Hill lots, except for two of the nine lots created out
of Parcel 1A. In those lots, Mr. Miller presently owns
an undivided half interest. The other half interest is
owned by Ann Marie Kissell, a daughter of Anthony and
Stella Kissell.

Riverbend Associates Limited Partnership presently owns
five of the seven lots created out of Parcels 1 and 2,
three of the lots created out of Parcel lA, Parcel 2A,
both of the lots created out of Parcel 4, and Parcels
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15.

On January 23, 1991, the District #2 Commission issued
Land Use Permit #2WO866 to Riverbend Associates. The
permit authorizes the Permittee to conduct forestry
management and road building and earth extraction
activities on "a 824 acre tract of land located in
Rockingham, Vermont."

Aside from the lots which are presently owned by Mr.
Miller and Ms. Kissell or Riverbend, lot ownership at
the Coburn Hill tract is presently as follows: Jane
and Wayne Ryan (two of the lots created out of Parcel
IA); Jeffrey Bianconi and Wendy Klein (one lot created
out of Parcel 1A); Henry and Betty Rounds (one lot
created out of Parcel 1A); Archie Jones (Parcel 3),
Joseph R. Jurkoic (one of the lots created out of
Parcels 1 and Z), and Paul Lussier (one of the lots
created out of Parcels 1 and 2).

The record does not include a copy of Parker Hill's by-
laws. The record also does not include information on
the percentage of shares owned by each Parker Hill
shareholder or on any voting trusts or voting
agreements which may have existed among the Parker Hill
shareholders.

Parker Hill never engaged in any activities other than
its purchase, division, and sale of land at the Coburn
Hill tract.

The Petitioner possesses information regarding the by-
laws of Parker Hill and the percentage of total shares
owned by the shareholders.
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IV. CONCLUSIONS OF LAW

Act 250 prohibits the sale or offer for sale of any
interest in, or commencement of construction on, a
subdivision without a land use permit. 10 V.S.A. § 6081(a)
provides:

No person shall sell or offer for sale any
interest in any subdivision located in this state,
or commence construction on a subdivision or
development, or commence development without a
permit.

In relevant part, 10 V.S.A. 5 6001(19) defines
"subdivision" to mean:

[A] tract or tracts of land, owned or controlled
by a person, which the person has partitioned or
divided for the purpose of resale into 10 or more
lots within a radius of five miles of any point on
any lot, or within the jurisdictional area of the
same district commission, within any continuous
period of five years.

The above definition of subdivision resulted from a
legislative amendment in 1987. 1987 Vt. Laws No. 64 § 2.
Prior to that amendment, subdivision was defined to mean:

[A] tract or tracts of land, owned or controlled
by a person, which have been partitioned or
divided for the purposes of resale into ten or
more lots within a radius of five miles of any
point on any lot, and within 'any continuous period
of 10 years after the effective date of this
chapter.

This definition was enacted in 1973. 1973 Vt. Laws No. 85
§ 8.

Act 250 presently defines "lot" to mean "any undivided
interest in land, whether freehold or leasehold, including
but not limited to interests created by trusts,
partnerships, corporations, cotenancies and contracts."

Similar to the definition of subdivision, the present
definition of "lot" results from a legislative amendment, in
this case in 1984. 1983 Vt. Laws No. 114 5 1 (Adj. Sess.).
The prior definition of lot provided:
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"Lot" means any undivided interest in land of less
than 10 acres, whether freehold or leasehold,
including but not limited to interests created by
trusts, partnerships, corporations, cotenancies
and contracts,

(Emphasis added.) This definition was enacted in 1973.
1973 Vt. Laws No. 85 5 8.

Thus, prior to the 1984 amendment, lots which exceeded
ten acres in size were exempt from Act 250. This was
commonly referred to as the "ten-acre loophole." The 1984
amendment deleted this exemption, making lot size irrelevant
for purposes of determining Act 250 jurisdiction.

When it deleted the exemption, the General Assembly
determined that the exemption should continue to apply only
to lots conveyed prior to the effective date of the new
definition of lot:

Lots of ten acres of more, which were conveyed
prior to the effective date of this act, shall not
be considered as lots in determining whether a
subdivision exists, as defined in section
6001(19).

1983 Vt. Laws. No. 114 § 6 (Adj. Sess.). The effective date
of the new definition was July 1, 1984.

The Board concludes that, in determining whether the
lots on the Coburn Hill tract constitute a subdivision for
Act 250 purposes, it should apply the definition of
subdivision in existence prior to July 1, 1987. The reason
for this conclusion is that all lot creation on the tract
had occurred by April 1985.

The next question is which definition of "lot" to
apply. This question turns on whether the lots were
"conveyed" prior to July 1,~ 1984. The Board believes that

the question is best analyzed by dividing the lots into
I: three categories: (a) 13 lots which the Fullers created and
were unchanged by Parker Hill; (b) nine lots which were

created by Parker Hill by further dividing the Fuller lots;
and (c) nine lots which were created by Mavis Chickering and
Stella Kissell.

Category (a) includes 13 lots: Parcels 2A, 3, and 5
through 15. The Board concludes that the pre-1984
definition of lot applies to these lots because they were
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conveyed by the Fullers to Parker Hill in 1980 and remained
unchanged. Accordingly, since all of these lots exceed ten
acres, they are exempt from Act 250 jurisdiction.

Category (b) includes the further subdivision of
Parcels 1, 2, and 4 into nine lots. The Petitioner argues
that these nine lots are exempt under the ten-acre loophole.

Traditionally, 'Ia party asserting or pleading an issue
has the burden of proof - i.e., burden of persuasion

II. . . . Nader v. Toldenado, 408 A.2d 31, 48 (D.C. 1979).
cert. denied, 444 U.S. 1078 (1980). In this case, since the
Petitioner asserts that the pre-1984 definition of lot
applies, the Petitioner bears the burden of proof.
Therefore, the Petitioner must persuade the Board that the
definition applies. However, the Board is persuaded that
only one of the Category (b) lots is exempt: The lot which
was sold prior to July 1, 1984 to Mr. Leonard and Ms.
Werner.

The Board is not persuaded that the remaining Category
(b) lots are exempt for two reasons. First, they are not
exempted by the 1980 conveyance from the Fullers to Parker
Hill because they are lots created subsequent to that
conveyance.

Second, because of the Board's understanding of the
meaning of the word "convey" and the intent of the 1984
amendment, the Board is not persuaded that the remaining
Category (b) lots are exempted by the 1984 transfers by
Parker Hill to its shareholders because the transfers do not
appear to have been true conveyances.

Black's Law Dictionary defines the word "convey" to
mean:

To pass or transmit the title to property from one to
another; to transfer property or the title to property
by deed or instrument under seal. . . . To convey real
estate is, by an appropriate instrument, to transfer
the legal title to it from the present owner to
another.

,-

Inherent in this definition is the concept that a
conveyance involves two separate entities with one entity
transferring title to the other. The term conveyance thus
does not include a "transfer" from one person to himself.

Such an interpretation is consonant with the Board's
interpretation of the reasons that the General Assembly

excepted lots conveyed prior to July 1, 1984 from the new
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definition of lot. The Board believes that the legislative
purpose was to leave intact the legitimate expectations of
people who bought lots from other people while those lots
were legally exempt. The General Assembly chose to continue
to except lots which were conveved prior to July 1, 1984; it
could have chosen, but did not choose, to continue excepting
lots which were simply created prior to that date.

The applicability of the term "convey" to the remaining
Category (b) lots turns on whether Parker Hill should be
considered a legitimate, separate entity from its share-
holders. Consideration of the corporation's separateness
from its shareholders involves an inquiry into the control
of the corporation. As the Supreme Court has stated:

Control of the corporation . . . may be inferred by
proof that defendant fully controlled its activities
. . . . Moreover, the question of control must be
viewed with regard to the general proposition that "a
court will disregard the fiction of a corporation's
separate identity whenever the concept is asserted in
an endeavor to circumvent a statute and defeat
legislative policy."

State of Vermont Environmental Board v. Levi Chickerinq, 155
Vt. 308, 315-16 (1990).

The Board believes that the facts support inferences
that Parker Hill was a corporation run and controlled by two
families for the purpose of acquiring, managing, dividing,
and~selling land at the Coburn Hill tract, and that the
transfer of lots to shareholders was not a true conveyance
because the transferees (the corporation's shareholders,
directors, and officers) controlled the transferor (the
corporation). The only activity ever undertaken by Parker
Hill was its real estate activity involving that tract.
Members of the Kissell and Chickering families formed all of
the officers and directors of Parker Hill. These officers
and directors were corporate shareholders. Other members of
their families were also corporate shareholders. The
decision to dissolve the corporation and transfer to share-
holders therefore must have been made by the shareholder
family members. Moreover, the transfers occurred shortly
before the loophole was closed; all of the remaining lots
created out of Parcels 1, 2, and 4 were transferred to
shareholder family members; and the shareholders receiving
seven out of those eight lots were corporate officers or
directors or both.
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If these inferences are correct, then the corporation
should not be considered distinct from its shareholders, and
the 1984 transfers do not constitute conveyances which
exempt the eight lots created out of Parcels 1, 2, and 4.
To hold otherwise would be to defeat the legislative policy,
as expressed in the 1984 amendment, that Act 250 permits be
required for subdivisions regardless of lot size.

In discussing the above inferences, the Board is
cognizant of the Petitioner's contention that the
corporation was dissolved because of family friction.
Without deciding the truth of this contention, the Board
believes the contention tends to support the notion that the
corporation was not really separate from the family members.

Category (c) includes the nine lots which were created
by Mavis Chickering and Stella Kissell on Parcel 1A. These
lots were all greater then ten acres but were created after
July 1, 1984. Thus, the nine lots created out of Parcel 1A
are not exempted by the ten-acre loophole.

Accordingly, if the ten-acre loophole does not apply to
the eight lots created out of Parcels 1, 2, and 4, there
will be 17 lots on the tract to which the loophole does not
apply-

Further, the eight lots on Parcels 1, 2, and 4 were all
created by a corporation run and in part owned by Mavis
Chickering and Stella Kissell. The other nine lots, on
Parcel lA, were created by Ms. Chickering and Ms. Kissell
within a period of ten years. Thus, the Board could infer
that these 17 lots were created on tracts controlled by the
same people. See Chickerinq 155 Vt. at 314-15. Jurisdic-
tion would therefore exist b&sed on the presence of ten or
more lots.

3: Without additional evidence to confirm or deny the
ii inference of control, the Board is reluctant to come to

final conclusions regarding whether the above-described
eight Category (b) lots are exempt or whether they should be
grouped together with the nine Category (c) lots. Such

evidence would include, but would not be limited to, a copy
of the Parker Hill by-laws, information showing what
percentage of Parker Hill's total shares was owned by whom,
and information on any proxies, voting trusts, or voting
agreements which may have existed. This information would

help to show how control of the Parker Hill corporation was
exercised.
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The Petitioner has not supplied this information.
Further, with respect to the by-laws and shareholder
percentages, the Petitioner claims that he cannot divulge
this information because it is protected by the attorney-
client privilege and the clients have not given him
permission to release it.

The Board is not persuaded that the attorney-client
privilege applies. Vermont Rule of Evidence 502(b)
provides:

A client has a privilege to refuse to disclose and to
prevent any other person from disclosing confidential
communications made for the purpose of facilitating the
rendition of orofessional leqal services to the client
(1) between himself or his representative and his
lawyer or his lawyer's representative . . . .

(Emphasis added.)

The Board doubts that the Petitioner in fact acquired
information regarding the Parker Hill by-laws and
shareholder interests during the course of rendering legal
services. While the Petitioner may have acquired the
information while employed by the Kissell & Massuco law
firm, one of the principal partners of that firm - Anthony
F. Kissell - was a Parker Hill director and shareholder.
Thus, it is likely that the Petitioner learned information
about Parker Hill simply by working in the same firm as one
of Parker Hill's directors and not through the rendition of
legal services.

The Board also sees no evidence in the record that
Parker Hill supplied the information to the Petitioner as
part of a confidential communication which was done to
facilitate legal services and sees no corroboration of the

!' Petitioner's assertion that he acted as an attorney for the
corporation.

Further, even if the Board determined that the
i: Petitioner is barred from releasing the information by the
1: attorney-client privilege, the Board still would consider
the information necessary and would not make a final ruling

on the 17 lots without it. The Board does not believe that
assertion of a privilege requires the Board to decide in the

Petitioner's favor.

The Board has decided to give the Petitioner an
additional opportunity to supply information on how control
of the corporation was exercised. A complete submission

must include a copy of the Parker Hill by-laws, information
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on what percentage of the total Parker Hill shares was owned
by whom, and copies of any proxies, voting trusts, or voting
agreements which may have existed or a sworn statement that
no such proxies, trusts, or agreements existed. If a
complete submission is not made within 30 days from the date
of this decision, then this decision will represent the
Board's final statement on the Petitioner's declaratory
ruling request. If a complete submission is made within 30
days, the Board will review the information and may issue
additional or revised findings of fact and conclusions of
law.
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V. ORDER

1. Parcels 2A, 3, 5 through 15 of the Coburn Hill
tract are exempt because they were conveyed prior to 1984
and remain unchanged.

2. The lot sold by Parker Hill to Mr. Leonard and Ms.
Werner is exempt because it was conveyed prior to 1984 and
remains unchanged.

3. The Board is not persuaded that the ten-acre
loophole exempts the eight lots created out of Parcels 1, 2,
and 4 and transferred to Parker Hill shareholders prior to
July 1, 1984.

4. The ten-acre loophole does not apply to the nine
lots created on Parcel 1A by Mavis Chickering and Stella
Chickering.

5. An Act 250 permit may have been and may be
required prior to sale or offer for sale of, or commencement
of construction on, any interest in the 17 lots discussed in
paragraphs 3 and 4 of this order.

6. The Petitioner is given an opportunity to submit
additional information on how control of Parker Hill was
exercised. A complete submission must include a copy of the
by-laws, information on what percentage of the total Parker
Hill shares was owned by whom, and copies of any proxies,
voting trusts, or voting agreements which may have existed
or a sworn statement that no such proxies, trusts, or
agreements existed. If a complete submission is not made
within 30 days of the date below, this decision will
represent the Board's final statement concerning the
Petitioner's declaratory ruling request. If a complete
submission is made within 30 days, the Board will review the
information and may issue additional or revised findings of

:~ fact and conclusions of law.

7. The opportunity to submit information is limited to
information relevant to how control of Parker Hill was
exercised.

Dated at Montpelier, Vermont this/'3.y>day of May, 1992.

ENVIRONMENTAL BOARD
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Charles F. St&row, Acting Chair
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
Steve Wright


