
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Dale E. Percy, Inc.
Declaratory Ruling #251

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to whether a land use permit is
required under 10 V.S.A. Chapter 151 (Act 250) for a gravel
pit located on a tract of land in Stowe and Morristown. As is
explained below, the Environmental Board concludes that no
permit is required.

I. SUMMARY OF PROCEEDINGS

On January 31, 1991, District #5 Coordinator Edward
Stanak issued Advisory Opinion #5-90-58 in which he
concluded that an Act 250 permit is not required for the
continued operation of a gravel pit owned by Dale E. Percy,
Inc. (the Petitioner) located in the towns of Stowe and
Morristown. Adjoining landowners Harold and Patricia Shonio
appealed the opinion to the Executive Officer, who issued an
advisory opinion on May 22, 1991, in which she concluded
that there had been a substantial change in the operation at
the Percy gravel pit and that an Act 250 permit is required.

On June 18, 1991, the Petitioner filed a petition for a
declaratory ruling with the Board. On August 5, Board Chair
Elizabeth Courtney convened a prehearing conference in
Montpelier with the Petitioner and the Shonios participat-
ing. On August 14, the Board issued a prehearing conference
report and order. On September 5, the Petitioner filed a
letter suggesting corrections to the prehearing report.

During August through October, the Petitioner, the
Shonios, and the State of Vermont Agency of Natural
Resources filed a list of witnesses, prefiled testimony,
written evidentiary objections, and hearing memoranda. The
Board convened a hearing on November 13, 1991 in Stowe, with
the following parties participating:

The Petitioner by Robert J. Perry, Esq.
The Shonios by Robert P. Davison, Jr., Esq.
The State of Vermont Agency of Natural Resources by
Kurt Janson, Esq.
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After taking testimony and a site visit, the Board recessed
the matter pending filing of proposed findings of fact and
conclusions of law, review of the record, deliberation, and
decision. j

On November 20,
findings of fact and
the Petitioner filed
Board deliberated on

1991, the Shonios filed proposed
conclusions of law. On November 22,
proposed findings and conclusions. The
December 4. This matter is now ready

for decision. To the extent proposed findings of fact and
conclusions of law are included below, they are granted;
otherwise, they are denied.

II. ISSUES

The issues before the Board are:

a. Whether the gravel pit constitutes a pre-existing
development pursuant to 10 V.S.A. § 6081(b) and Rule 2(O).

b. Whether, pursuant to 10 V.S.A. $ 6081(b) and Rule
2(G), a substantial change has occurred or is proposed to
the pit.

The Petitioner has raised other issues which the Board
does not reach because it concludes that a permit is not
required.

III. FINDINGS OF FACT

1.

2.

In 1964, Dale E. Percy purchased a parcel of land
located in the Towns of Stowe and Morristown. The
tract consisted of approximately 42 acres. The Stowe
portion of the tract included a gravel pit (the Pit)
which previously had been sporadically used.

In 1964: Mr. Percy owned a business called Percy
Excavating. He commenced extraction of gravel from the
Pit for commercial purposes. In 1981, Mr. Percy
incorporated his business, which is known now as Dale
E. Percy, Inc.
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3.

4.

5.

6.

7.

Extraction rates at the pit have been approximately as
follows, in cubic yards per year:

Yards Year Yards Year

1964 8,015 1977 0
1965 8,012 1978 2,250
1966 No record 1979 0
1967 No record 1980 760
1968 6,964 1981 222
1969 9,301 1982 17,675
1970 7,034 1983 1,010
1971 6,413 1984 1,500
1972 0 1985 13,752
1973 1,760 1986 4,863
1974 3,065 1987 0
1975 0 1988 0
1976 6,500 1989 1,544

1990 5,193

The Petitioner did not extract gravel from the Pit
every year. The Petitioner owns several gravel pits in
the area. In years during which it did not extract
from the Pit, it extracted from other pits.

Access to the Pit is along a short road which connects
to Route 100. Harold and Patricia Shonio own land
which adjoins the Pit and is located between the Pit
and Route 100. The Shonios have lived in their house
since 1958.

A portion of the Pit extended across the town border
into Morristown prior to 1970. During the late 1970s
and early 198Os, the Petitioner began expanding the
actual excavated area of the Pit northward further into
Morristown. The Petitioner was following a gravel
vein. Employees periodically cleared woods located
north of the excavated area ahead of anticipated
extraction. Due to this clearing, buffers of heavy
trees which existed between the Shonio property and the
Pit were removed.

On June 6, 1984, heavy flooding occurred in the Central
Vermont area, including Lamoille County. The flooding
was significant enough to wash out many town roads and
driveways and substantial work was required to make
roads passable.
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8.

9.

1 0 .

11.

12.

13.

14.

15.

A large wetland complex exists east of Route 100 and
north of the Percy gravel pit in the Morristown and
Stowe area. The complex is dominated by forest and
wetland and includes Joe's Pond and Morristown Bog. It
is between 125 and 150 acres in size.

A wetland area is located west of the Pit and between
it and the Shonio property. It is associated with a
small stream that flows north eventually into Joe's
Pond. The wetland is a contiguous portion of the
Morristown Bog complex.

Soils from the wetland area west of the Pit consist of
approximately two to three feet of highly decomposed
organic soils. Over those soils, a band of one inch to
two inches of sandy sediments has been observed in
portions of the wetland. Where the sandy sediments
occur, they are under a shallow layer of decomposed
organic soils.

The wetland west of the Pit is a Class Two wetland
under the Vermont Wetland Rules adopted February 7,
1990, as amended. A 50-foot buffer zone around the
wetland is required. Gravel extraction and associated
activities within 50 feet of the edge of the wetland
will require a conditional use determination under the
wetland rules.

Sediment from the gravel pit is discharging into the
wetland west of the Pit through a small stream which
runs east to west through the Pit.

The Petitioner plans to construct a sediment pond to
prevent future discharge of sediments into the wetland
west of the Pit. The Petitioner will maintain a lOO-
foot buffer zone from the edge of that wetland.

The sandy sediments observed in the wetland likely were
deposited by the severe flooding in 1984.

There is no evidence that the Petitioner uses a crusher
at the Pit or plans to use a crusher at the Pit. The
Petitioner plans to continue extraction at a rate no
greater than 9,300 cubic yards per year.
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16.

IV.

A.

In 1990, the Petitioner performed logging operations in
an area located north of the Pit. The activity was not
clear-cutting but was selective logging. The purpose
of the logging was to sell timber and not to clear land
for future gravel extraction.

CONCLUSIONS OF LAW

Pre-existing Development

The Board concludes that the gravel pit constitutes a
pre-existing development pursuant to 10 V.S.A. § 6081(b) and
Rule 2(O). It is therefore exempt from the requirement to
obtain an Act 250 permit unless a substantial change has
occurred or is proposed. 10 V.S.A. § 6081(b).

B. Substantial Change

Board Rule 2(G) defines "substantial change" to mean:

[A]ny change in a development or subdivision which
may result in significant impact with respect to
any of the criteria specified in 10 V.S.A.
§ 6086(a)(l) through (a)(lO).

The Board uses a two-step process to determine when a
substantial change has occurred or is proposed. First,
there must be a cognizable change to the project. Second,
the change must have potential for significant impacts under
one or more of the ten Act 250 criteria. Re: Robert and
Barbara Barlow, Declaratory Ruling #222 at 4 (Dec. 29,
1989). The Board's test has been upheld by the Supreme
Court. In re Orzel, 145 Vt. 355, 360-361 (1985).

There are three alleged changes to the Pit: expansion
of the excavation area, an "increase" in tree cutting, and
an increase in the yearly extraction rate.

The Board has previously ruled that contiguous
expansion of the excavation area within then pre-existing
tract is not a change, provided that the excavation
operation is expanded and operated in essentially the same
manner as it was before June 1, 1970. It is in the nature
of gravel pits to continue to expand the extraction area
while following a gravel vein. Re: Clifford's Loam and
Gravel, Declaratory Ruling #90 at 3 (Nov. 6, 1978).
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The tree cutting "increase" is a natural outgrowth of
the excavation area expansion. Land must be cleared prior
to extraction. In addition, some of the tree cutting
described in the findings was for logging purposes and was
not related to clearing for the Pit. Thus, the Board does
not consider the tree cutting in this case to be a change in
the operation.

With respect to the increase in the extraction rate,
the Board has previously ruled that a substantial change in
a gravel pit operation occurs when there is an increase of
more than 10 percent over the pre-1970 extraction rates
accompanied by the potential for significant impacts. Re:
B.A. Manosh, Declaratory Ruling #163 at 6, n. 2 (Aug. 29,
1984).

Prior to 1970, the annual range of cubic yard
extraction at the Pit was 6,934 to 9,301. Act 250 became
effective on June 1, 1970, and therefore the pre-1970 range
is the range against which rates after 1970 must be
measured. In 1982, the yearly rate was 17,675 yards; in
1985, the yearly rate was 13,752 yards. These are increases
in extraction rates which are more than 10 percent in excess
of the pre-existing range and are therefore cognizable
changes.

Under Rule 2(G), the question thus is whether the 1982
and the 1985 increases had the potential for impacts on the
Act 250 criteria. The only serious allegation of potential
impacts from the increased extraction rates are those on the
wetland west of the Pit.

The Board is not persuaded that the 1982 and the 1985
increases in extraction rates had a potential for
significant impacts on the nearby wetland. The contention
is that the increased extraction caused the build-up of
sandy sediments in the wetland. The Board believes that it
is unlikely that the increase significantly contributed to
the build-up of sediment because the heavy flooding in 1984
likely caused the build-up.

Further, the Board concludes that no substantial change
is proposed to the pit. The Petitioner has given no
evidence of an intent to use a crusher and states thatit
will extract in the future at a rate of 9,300 cubic yards
per year or less.

i
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Based on the foregoing, the Board concludes that an Act
250 permit was not and is not required for the Percy gravel
pit. This conclusion is specifically predicated on the
conclusion that changes in the extraction
the potential for significant impacts and
the Petitioner will not extract more than
per year.

V. ORDER

rate did not have
that in the future
9,300 cubic yards

An Act 250 permit is not required for the Percy gravel
pit because no substantial change has occurred and because
the Petitioner will not extract at a rate which is greater
than 9,300 cubic yards per year.

Dated at Montpelier, Vermont this zd0- day of March,
1992.

ENVIRONMENTAL BOARD

‘? [&,/f+S sy-&  r/t’cZ-J
Charles F. Storrow, Acting Chair
Ferdinand Bongartz
Lixi Fortna
Samuel Lloyd
William Martinez

Members Dissenting:
Terry Ehrich
Steve E. Wright

Members Ehrich and Wright dissent with respect to the
conclusion that the increased extraction rates did not
constitute a substantial change. They believe that the
increased extraction rates constitute a substantial change
because they had the potential for significant impacts on
the nearby wetland. In addition, member Wright believes
that the law's approach to gravel pits needs to be
fundamentally changed because it is clear that exempt gravel
wits can have wotentiallv sianificant imwacts on the
environment, a'; shown by-the-existing discharge of sediment
from the Percy gravel operation into the nearby wetland.
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