
Re: H.A. Manosh Corp.
Declaratory Ruling Request 6247

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

MEMORANDUM OF DECISION

This decision, dated July 2, 1991, pertains to a
request by H.A. Manosh Corp. (the Petitioner) to limit the
issues to be considered in this petition. As is explained
below, the Environmental Board denies the request.

I. 5ackaround

On February 28, 1991, Executive Officer Stephanie J.
Kaplan issued Advisory Opinion #EO-89-196 concerning the so-
called Duhamel gravel pit owned and operated by the
Petitioner in the Town of Morristown. That opinion
overruled Advisory Opinion #5-89-11 issued by District #5
Coordinator Edward Stanak, which stated that the Duhamel pit
could expand onto an adjacent parcel known as the Bottomley
land without obtaining a permit pursuant to 10 V.S.A.
Chapter 151 (Act 250) as long as the extraction rate at the
pit did not increase significantly beyond 10,000 cubic yards
of gravel per year. This rate of 10,000 cubic yards per
year was derived from Re: Howard A. Manosh,  Declaratory
Ruling 5163 (Aug. 29, 1984), which ruled that the Duhamel
pit is an exempt pre-existing development and stated that
"Petitioner must secure a land use permit should he extract
at a rate significantly exceeding 10,000 cubic yards~ each
year or should the nature of the operation otherwise
substantially change." Id. at 7.

In her opinion, the Executive Officer ruled that a
permit was and is required for the Duhamel Pit for several
reasons discussed below. On March 29, 1991, the Petitioner
filed a petition for declaratory ruling with the Board,
appealing the Executive Officer's opinion. On May 14, Board
Chair Elizabeth Courtney held a prehearing conference. On
May 28, the Petitioner filed a request to limit the issues
before the Board. On June 10, Lawson Ainsworth and the
Lamoille Valley Property Owners' Association, Inc. filed an
opposition to the Petitioners' request. On June 12, the
Board issued a prehearing conference report and order. The
Board deliberated on June 27.

II. Discussion

The Executive Officer's opinion dealt with three
issues: (1) whether the pit can expand without a permit
onto an adjacent tract if it remains within the yearly
extraction rate of 10,000 cubic yards, (2) whether the pit
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lost its pre-existing status by reason of substantial
changes which occurred in 1985 and 1986, and (3) whether a
substantial change occurred at the pitih 1989. The
Executive Officer found in the negative on the first issue
and in the affirmative on the latter two issues, and
therefore determined that a permit was and is required for
the Duhamel pit.

The Petitioner argues that the Board is precluded from
adjudicating the last two issues because the Executive
Officer allegedly did not give notice that they would be
considered, and because consideration of issue (2) is
allegedly barred by a judgment order issued-by the Lamoille
Valley Superior Court.

The Board declines to limit the issues in the manner
requested by the Petitioner. The Board believes that the
Petitioner fundamentally misconstrues the purpose of a
declaratory ruling proceeding, which'is to determine "the
applicability of any statutory provision or of any rule or
order of the agency . . . .I’ 3 V.S.A. S 808; Board Rule
3(C) and (D). Thus, the issue in such a proceeding is
whether an Act 250 permit is required. Re: Chamnlain
Construction Co., Declaratory Ruling Request #214,
Memorandum of Decision at 1 (June 5, 1990). Accordingly,
the Board will consider the issues which bear on whether a
permit is required. Those issues include the ones which the
Petitioner seeks to remove from consideration.

The Petitioner's arguments are incorrect 'for several
other reasons. First, the Board has already ruled that m
notice is required for advisory opinions, and for this
reason they are not binding but rather advisory. Re:
ESDrit, Inc. , Declaratory Ruling #lSl at 3 (June 3, 1987);
Re: Joseoh Gasnon,.Declaratory Ruling Request 8173,
Memorandum of Decision at 3 (July 3, 1986). The Board
stated in Gaonon:

Because Advisory Opinion proceedings are optional with
no requirement of notice or opportunity for a hearing,
they are advisory only and cannot be considered as
binding jurisdictional determinations.

a. Instead, the advisory opinion constitutes notice, and a
hearing may be had before the Board.

Second, in an August 29, 1989 letter which was sent to
the Petitioners, the Executive Officer did give notice that
she would consider whether a substantial change has already
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occurred at the pit, not just whether a substantial change
would occur if extraction moves onto adjacent land. Issues
(2) and (3) above relate:to whether a substantial change has
already occurred.

Third, issue (2) is fundamentally interrelated with
issue (1). That is to say, if the gravel pit has lost its
pre-existing exemption, it cannot expand onto adjacent land
under cover of that exemption.

Finally, issue (2) is not barred by the terms of the
above-mentioned judgment order. Paragraph 8 of that order
provides that "[n]o provision of this Judgment Order shall
be construed as altering or amending defendant's entitle-
ments, rights, and obligations under Environmental Board
Declaratory Ruling #163, 10 V.S.A. S 1259, and 10 V.S.A.
s 6081." State of Vermont AoencV of Environmental
Conservation and State of Vermont Environmental Board v.

. .A Manosh. Inc., No. S62-87Lc, Judgment Order at 8 (Lam.
Super. Ct., Dec. 12, 1988).

10 V.S.A. S 6081 is the section of Act 250 which
provides that permits are required for developments, and are
not required for pre-existing developments unless there is a
substantial change thereto. The issue of whether the pit's
exemption has been lost is a question of determining what is
the Petitioner's obligation pursuant to 10 V.S.A. S 6081.
As the Judgment Order states, it does not alter or amend
this obligation. Accordingly, the issue is properly before
the Board.
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1. The Petitioner's request to limit the issues to be
considered is denied.

2. The Board will consider those issues set out in
the prehearing conference report.

Dated at Montpelier, Vermont this 2nd day of July,
1991.
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