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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: H.A. Manosh  Corp.
Declaratory Ruling Request #247

MEMORANDUM OF DECISION AND DlSMISSAL ORDER

This decision pertains to a renewed request by H.A. Manosh  Corp. (the
Petitioner) to withdraw its petition for declaratory ruling in this matter. The
petition concerns a gravel pit formerly owned by the Petitioner. This decision
also pertains to issues raised by the Petitioner regarding the fairness and propriety
of having a staff person who participated in issuing an advisory opinion also assist
the Environmental Board in handling a declaratory ruling petition concerning the
same project.

As is explained below, the Board grants the Petitioner’s renewed
withdrawal request. In addition, because of the significance of the questions

: raised about staff participation in both advisory opinions and declaratory rulings,
the Board addresses these questions. The Board concludes that the Petitioner has

forfeited by its conduct any claim that such participation in this matter is unfair,
and that staff who participated in drafting an advisory opinion may properly be
assigned to a declaratory ruling concerning the same project.

I. BACKGROUND

A. The Advisorv Ouinions

This matter concerns the so-called Duhamel gravel pit formerly owned and
operated by the Petitioner in the Town of Morristown. On August 7, 1989,
District #5 Coordinator Edward Stanak issued Advisory Opinion #5-89-l 1 which
stated that the Duhamel pit could expand onto an adjacent parcel known as the
Bottomley land without obtaining a permit pursuant to 10 V.S.A. Chapter 151
(Act 250) as long as the extraction rate at the pit did not increase significantly
beyond 10,000 cubic yards of gravel per year. The District Coordinator’s opinion
was addressed to Allen Newton of the H.A. Manosh Corporation.

The rate of 10,000 cubic yards per year was derived from Re: Howard A.
Manosh, Declaratory Ruling #163 (Aug. 29, 1984) which ruled that the Duhamel
pit is an exempt pre-existing development and stated that “Petitioner must secure
a land use permit should he extract at a rate significantly exceeding 10,000 cubic
yards each year or should the nature of the operation otherwise substantially
change.” Id. at 7.

In early August 1989, appeals of the District Coordinator’s opinion were
filed with the Board’s Executive Officer by Lawson I. Ainsworth and the Lamoille

(D.R. #247)
(CORRECTED)



HA. Manosh Corp.
Memorandum of Decision
Declaratory Ruling Request #247
Page 2

Valley Property Owners’ Association, both of whom were parties to prior Act 2.50
proceedings concerning the Duhamel pit.

On August 29, 1989, Assistant Executive Officer Aaron Adler wrote to Mr.
Ainsworth and the Property Owners’ Association, acknowledging their requests for
an executive officer opinion. Mr. Adler’s August 29 letter stated in part:

I have received your letters dated August 1, 3, and 5, respectively,
pertaining to Advisory Opinion No. 5-89-11 . . .

Based on your appeals and the advisory opinion, the issues in this
matter appear to be whether, pursuant to 10 V.S.A. § 6081(b) and
Board Rule 2(G), a “substantial change” has occurred or is proposed
for the Duhamel gravel pit in Morristown owned and operated by
H.A. Manosh Corporation. The basis for the allegation of
“substantial change” is the proposed expansion of the pit onto a
contiguous parcel of land.

Please let me know immediately if you believe there are other relevant
issues that should be considered.

(Emphasis added.) A copy of the letter was sent to Allen Newton, all statutory
parties, and other interested persons.

On September 15, 1989, Mr. Adler received a letter from Martin K. Miller,
Esq., dated September 13, 1989. Mr. Miller’s letter states that it concerns the
executive officer request regarding the Duhamel pit. It also states in part:

Would you please send me copies of the letters dated August lst, 3rd, and
5th, Advisory Opinion 5-89-11 issued by Ed Stanak in this matter.

The letter does not state whom Mr. Miller was representing and no certificate of
service is attached.

On November 9, 1989, Mr. Adler wrote to Mr. Ainsworth and the Property
Owners’ Association, stating that there would be some delay in issuing an opinion
due to a large number of pending cases. A copy of the letter was sent to Mr.
Newton, all statutory parties, and other interested persons.

Draft opinions from the executive officer opinion file and submitted as
exhibits by the Petitioner show that extensive work on the opinion request
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occurred during the middle of 1990. One of these drafts, dated July 3, 1990,
‘. concludes that no permit is required. A later draft, dated July 29, 1990, contains

an opposite conclusion and adds issues not addressed in the July 3 draft.

On August 10, 1990, Mr. Adler wrote to Mr. Ainsworth concerning the
status of the executive officer opinion request. Mr. Adler’s letter states that it is
in reply to Mr. Ainsworth’s letter of July 31, 1990. The letter states in part:

This gravel pit has a long and complicated history with regard to Act 250
compliance which we are still reviewing. Due to the press of
Environmental Board cases and decisions, we have not completed our
review. Accordingly, we are not yet prepared to issue an opinion. 1 am
hopeful that we will issue one within several weeks.

A copy of the letter was sent to Mr. Newton, all statutory parties, and other
interested persons.

On February 28, 1991, Executive Officer Stephanie J. Kaplan issued
Advisory Opinion #EO-89-196. The Executive Officer’s opinion dealt with three
issues: (1) whether the pit can expand without a permit onto an adjacent tract if
it remains within the yearly extraction rate of 10,000 cubic yards, (2) whether the
pit lost its pre-existing status by reason of substantial changes which occurred in
1985 and 1986, and (3) whether a substantial change occurred at the pit in 1989.
The Executive Officer found in the negative on the first issue and in the
affirmative on the latter two issues, and therefore determined that a permit was
and is required for the Duhamel pit. The latter two issues had not been
addressed in the District Coordinator’s opinion.

B. The Declaratory Ruling Petition

On March 29, 1991, through Mr. Miller, the Petitioner filed a petition for
declaratory ruling with the Board, appealing the Executive Officer’s opinion. On
May 1, the Board, through Mr. Adler, issued a notice of prehearing conference.
Mr. Adler’s name was listed on the notice and he signed a certificate showing that
all parties had been served. In relevant part, the notice stated:

Those persons seeking to participate as parties in the hearing should attend
the prehearing conference and should be prepared to identify issues,
proposed witnesses and exhibits to be presented.
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On May 14, 1991, Board Chair Elizabeth Courtney held a prehearing

! i conference. Among those attending the prehearing conference were Mr. Miller
and Mr. Adler. Mr. Adler assisted the Chair during the conference. At no time

: during the conference did Mr. Miller object to Mr. Adler’s participation or
identify that such participation was an issue of concern to the Petitioner.

On May 28, 1991, the Petitioner filed a request to limit the issues before
the Board. The Petitioner sought to remove from consideration the two issues
addressed by the Executive Officer that had not been addressed by the District
Coordinator. On June 10, Lawson Ainsworth and the Lamoille Valley Property
Owners’ Association, Inc. filed an opposition to the Petitioners’ request. On June
12, the Board issued a prehearing conference report and order. The prehearing
order set various deadlines for submission of memoranda and testimony and a
hearing date. In relevant part, the order stated that, on or before August 5, 1991,
parties were to file final lists of witnesses and exhibits and prefiled testimony for
all witnesses they intend to present.

On July 2, 1991, the Board issued a memorandum of decision denying the
Petitioners request to limit the issues and stating that it would consider the three
issues addressed in the Executive Officer’s opinion. ‘w

On August 5, 1991, the Petitioner and party Don Avery filed prefiled
testimony. The Petitioner also filed a list of witnesses. The list included only
witnesses Gary R. Nolan and Robert A. Magoon.  The list stated that the
Petitioner may call other witnesses and “reserves the right” to do so.

On August 30, 1991, the Petitioner filed a withdrawal of its request for
declaratory ruling and, in the alternative, a request for continuance. On that date,
the Petitioner also filed an addendum to its list of witnesses, adding Ms. Kaplan
and Mr. Adler to its list “to identify and be cross-examined about documents in
[the] public file of Executive Officer’s Advisory Opinion EO-89-186 file.” At this
time, the Petitioner raised no issues concerning the Assistant Executive Officer’s
participation in this matter.

On September 19, 1991, the Assistant Executive Officer sent a
memorandum to parties stating that the Board had decided to continue the
hearing and would consider the Petitioner’s withdrawal request at a later date.
No party filed an opposition to the withdrawal request.

On October 1, 1991, the Town of Morristown filed a letter seeking
permission to extract gravel while this matter is pending. On October 8, the

----
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~ Assistant Executive Officer sent a letter to the Town’s attorney which stated in
i ~ pertinent part:

I understand that you have been orally informed of the following: The
Board has considered your request and determined that it cannot authorize
what is described in your letter because an advisory opinion has been
issued concluding that a permit is required for such activity.

On December 13, 1991, the Board issued a memorandum of decision
stating that withdrawal was disallowed and setting a date for hearing. On January
6, 1992, the Petitioner filed a motion for continuance based on the illness of a
witness. On January 8, the Board Chair issued ‘a letter stating that the hearing
would go forward on all issues except the issue to which the witness’s testimony
was relevant.

The Board convened a hearing in Morristown on January 15, 1992, with
the following parties participating:

The Petitioner by Martin K. Miller, Esq.
Lawson and Ann Ainsworth and the Lamoille Valley

Property Owners Association by George K. Stearns, Esq.
Donald Avery

During the hearing, the Petitioner raised for the first time an objection to
the Board’s receiving assistance in this matter from the Assistant Executive
Officer. In support of this objection, the Petitioner submitted two drafts and a
page of notes from the executive officer opinion file, arguing in connection with
this submission that the Assistant Executive Officer assisted in the preparation of
the Executive Officer’s opinion.

After hearing argument concerning this objection, the Board decided to
excuse the Assistant Executive Officer from assignment to this case. The Board
then took testimony and heard closing argument from the Petitioner’s attorney.
During that argument, the Petitioner’s attorney stated:

But for the accident of finding [documents in the executive officer’s file],~
we would believe that Mr. Adler had never had anything to do with what
went on before.

After the Petitioner’s closing argument, the Board recessed the matter.
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On January 28, 1992, the Petitioner filed a transcript. On February 4, the
’ : Petitioner filed a brief, a motion to take official notice of several documents, and

a letter requesting an additional briefing opportunity. On February 5, the
Property Owners’ Association filed proposed findings of fact and conclusions of
law.

The Board deliberated during a meeting held on March 25, 1992.
Although present later for other agenda items, the Assistant Executive Officer was
not present while the Board deliberated on this matter. During the deliberation,
the Board reconsidered its decision to excuse the .Assistant Executive Officer and
decided, consistent with.previous  rulings, that it was proper for a staff person who
participated in an advisory opinion to also assist the Board with a petition for
declaratory ruling concerning the same matter.

On April 3, 1992, the Petitioner filed a letter renewing its withdrawal
request. No opposition to this letter was filed. The Board deliberated again on
August 26, 1992. The matter was assigned low priority in view of the uncontested
withdrawal motion, the basis of which is the sale of the subject property to the
Town of Morristown and the issuance of a land use permit to the Town. The
Board deliberated further on July 28, 1993. L

II. ISSUES

There are many issues before the Board in this case. This decision
addresses only two:

a. Whether to grant the Petitioner’s renewed withdrawal request.

b. Whether the Board should be assisted by the Assistant Executive
Officer in this matter. In connection with this issue, the Board will address those
relevant portions of the Petitioner’s February 4 motion to take notice.

III. DISCUSSION

A. Renewed Withdrawal Reouest

The Petitioner’s April 1 letter states that the Petitioner has sold the
Duhamel pit to the Town of Morristown and that the Town has obtained an Act
2.50 permit. The Petitioner contends that this petition is now moot.
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This letter is similar to an earlier withdrawal motion made by the
Petitioner, which we denied in a memorandum of decision dated December 13,
1991. No party objected to the earlier motion and no party has filed an objection
to the April 1 letter.

While the Petitioner’s letter is similar to the earlier motion, there is a
difference in the surrounding circumstances: When the Petitioner filed its earlier
motion, no permit had actually been issued. Subsequently, the Town received a
permit for the Duhamel pit. In connection with the Petitioner’s April 1 letter, we
take notice, pursuant to 3 V.S.A. 5 810, of Land Use Permits #5L1136  and
#5L1136  (Revised),~  issued by the District #5 Commission on December 23, 1991
and January 23, 1992, respectively.! The District Commission issued these
permits to the Town of Morristown and to the Petitioner. They concern gravel
extraction operations by the Town at the Duhamel pit.

Administrative agencies have the discretion to reject a withdrawal if the
withdrawal would prejudice the public interest the agencies are charged to
protect. Oil. Chemical & Atomic Workers International Union. AFL-CIO v.
National Labor Relations Board, 806 F.2d 269, 272 (DC Cir. 1986). In addition,
a declaratory ruling petition may be deemed moot if no actual controversy exists
among the parties as to Act 250 jurisdiction. Town of Cavendish v. Vermont
Public Power Suuulv Authority, 141 Vt. 144 (1982); K.E.V.. Inc. v. Environmental
Board, #88-359,  slip op. (Vt., Dec. 4, 1989).

In light of these authorities, we examine whether withdrawal should be
allowed concerning each of the three main issues previously identified in this
matter. Those issues are:

(I) whether the Duhamel pit can expand without a permit onto an
adjacent tract if it remains within a yearly extraction rate of 10,000
cubic yards;

(2) whether the pit lost its pre-existing status by reason of substantial
changes which occurred in 1985 and 1986; and

I
P

(3) whether a substantial change occurred at the pit in 1989.

‘The Board may take notice of judiciafIy cognizable facts at any stage of the
proceedings. In re Hat&.  144 Vt. 610, 612-613 (1984). The above-referenced
permits are judicially cognizable facts because they are public permits and their
issuance is not reasonably susceptible to controversy.
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In our December 13, 1991 memorandum of decision, we concluded that, if
i the District Commission issues a permit to the Town, the first issue will become

moot, Since the permit has now been issued, the first issue is now moot.

Our December 1991 decision also stated that we would not dismiss the
; : other two issues because we believed that such dismissal would prejudice the

values we are charged to protect. However, we have reconsidered that decision in
light of the fact that the Town has obtained an Act 250 permit for the Duhamel
pit and the absence of any opposition by other parties to dismissal. Accordingly,
the Petitioner’s withdrawal request is granted and this matter will be dismissed.

B . Particioation  of the Assistant Executive Officer

Since we have concluded that this matter will be dismissed, we do not need
to reach the questions raised regarding staff participation. However, prior to the
Petitioner’s renewal of its withdrawal request, we had deliberated concerning
those questions and made a decision concerning them which we have not
previously set out in writing. Moreover, the questions raised, and the facts
revealed by investigation into them, are so significant that we want to make a
statement about them. ‘i/

For two reasons, we have reconsidered our decision, made during the
January 15, 1992 hearing, that it is improper for us to be assisted in this matter by
the Assistant Executive Officer. First, we have concluded that the Petitioner had
prior knowledge concerning the Assistant Executive Officer’s participation and
therefore is in no position to claim unfairness. Second, we have determined that
such participation was and is proper. We therefore rescind our earlier decision
that we shou!d not have the Assistant Executive Officer assist us. Before
explaining our reasoning in detail, we will address whether to take notice of
documents relevant to this issue. .,

1. Motion to Take Notice

The Petitioner’s February 4 motion to take official notice concerns several
documents. Not all of these documents are relevant to the issue of staff
participation and we need not address those documents because of our decisions  to
allow withdrawal.

The following documents addressed in the Petitioner’s motion appear
relevant to the issue of staff participation:
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a. The Assistant Executive Officer’s letter of August 29, 1989, discussed
above.

b . The Town of Morristown’s letter of October 1, 1991 and the Assistant
Executive Officer’s responsive letter of October 8, 1991, discussed above.

Document a. is a document from the file for the executive officer advisory
opinion issued in this matter. The tetitioner’s February 4 brief indicates that it
seeks to use this letter in connection with contentions it makes concerning the
Assistant Executive Officer’s participation in the executive officer advisory opinion
and in this declaratory ruling proceeding.

Document a. is relevant to the Petitioner’s claim but does not present a full
picture of what occurred at the advisory opinion level. Based on investigation
pursuant to Rule 20(B), we conclude that if we take notice of document a. we
should also take notice of the following other documents from that file, all
identified and discussed above in the Background section: Martin K. Miller’s
letter of September 15, 1989 and the Assistant Executive Officer’s letters of
November 9, 1989 and August 10, 1990. Pursuant to 3 V.S.A. § 810, we hereby
take notice of document a. and the other three documents.

The letters referred to in b., above, are part of our file for this declaratory
ruling petition. We do not believe that it necessary for us to take notice of the
documents since they are already part of the proceeding.

2. Prior Knowledge

During the evidentiary hearing in this matter held January 15, 1992, the
Petitioner stated that it was ignorant of the Assistant Executive Officer’s
participation in the Executive Officer’s opinion. The gravamen of the Petitioner’s
claim is that it is unfair to have a staff person who assisted in an advisory opinion
~also assist in a declaratory ruling concerning the same project. As stated in the
Petitioner’s February 4 brief: “[T]he proceedings against Manosh  should be
dismissed as a matter of fundamental fairness.” The brief also contains references
to behavior allegedly designed to hide the Assistant Executive Officer’s
participation in the advisory opinion proceeding.

Pursuant to Board Rule 20(B), our own investigation shows that the
Petitioner and its counsel knew of the Assistant Executive Officer’s participation
prior to requesting a declaratory ruling and that the Petitioner omitted to inform
us of documents in the advisory opinion file which demonstrate such prior
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knowledge. Accordingly, we believe that the Petitioner has lost any right it may
have had to claim that the proceeding is unfair or to complain of alleged

deception.

.We have taken notice of three letters from that file, written by the
‘, Assistant Executive Officer and dating from 1989 and 1990. Each of these letters
~ pertains to the advisory opinion request and each of them demonstrates the

Assistant Executive Officer’s participation. Each of them was served on the
Pe t i t ioner .

We have also taken notice,,of a letter dated September 13, .1989,  to the
Assistant Executive Officer from Martin K. Miller, Esq., pertaining to the advisory
opinion request. The letter expressly responds to one of the Assistant Executive
Officer’s letters noticed above. The letter demonstrates that Mr. Miller knew of
the Assistant Executive Officer’s participation. Although the letter does not
identify whom Mr. Miller was representing, it is clear from subsequent history that
he was representing the Petitioner.

Thus, when counsel for the Petitioner attended a prehearing conference
concerning the declaratory ruling request on May 14, 1991, both he and the
Petitioner knew of the Assistant Executive Officer’s participation in the advisory
opinion. Despite this knowledge, Petitioner’s counsel did not raise any issue at
that time concerning the Assistant Executive Officer’s assisting the Board in
evaluating this petition. Moreover, Petitioner’s counsel did not object to the
Assistant Executive Officer’s presence at, and participation in, the prehearing
conference.

It was not until January 15, 1992 that the Petitioner raised a question
concerning the Assistant Executive Officer’s participation. This was eleven
months after the Petitioner had filed its declaratory ruling request and nine
months after the prehearing conference. This was after the Board had rendered
two preliminary decisions in this matter and had relied on the Assistant Executive
Officer for staff assistance. This also was despite the Boards notice of prehearing
conference which stated that issues were to be raised at the conference.

Moreover, the Petitioner and its counsel did not, in the filings concerning
this issue, advise the Board of two of the Assistant Executive Officer’s letters
which had been served on the Petitioner. In addition, the Petitioner did not
advise the Board that its counsel had corresponded with the Assistant Executive
Officer concerning the advisory opinion request while it was pending.
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In failing to raise the question of the Assistant Executive Officer’s
participation early in the proceeding, in failing to advise the Board of
correspondence which demonstrates prior knowledge of that officer’s participation
in the advisory opinion request, and inaccurately representing the state of their
knowledge during the hearing, the Petitioner and its counsel have prejudiced the
administration of this quasi-judicial body in two respects.

First, had the Petitioner raised its concern at the proper time, we would
have had an opportunity to evaluate the issue then and, if we so decided, to avoid
any controversy through staff re-assignment.

Second, the Petitioner caused us to conclude that continuing to assign the
Assistant Executive Officer to this matter might create a perception that we were
acting unfairly and we therefore decided that we should not continue to require
him to assist us on the case. Had we known then that the Petitioner knew of the
Assistant Executive Officer’s participation in the advisory opinion, we would have
concluded that the Petitioner had forfeited by its conduct any claim of unfairness
in this proceeding.

It is an often-cited maxim that “[tlhose who seek equity must do equity.”
Shell Oil Co. v. Joller,  130 Vt. 482, 491 (1972). While the Board is not a court
with equitable jurisdiction, we know that such jurisdiction is imbued with
principles of promoting fairness and preventing deceptive behavior. Thus, we
believe that the maxim should apply by analogy. Given the Petitioner’s behavior
in this matter, it cannot credibly charge others with unfairness or deception.

3. Prourietv of Staff Particiuation

Even if we were to conclude that the Petitioner was able to raise the
question whether staff participation is in this matter is proper, we would also
conclude, on reflection and further consideration, that such participation is proper.

The Petitioner’s argument is that its due process rights are violated by the
Assistant Executive Officer’s participation in both the advisory opinion and
declaratory ruling proceedings pertaining to this matter. Specifically, the
Petitioner complains that the Assistant Executive Officer participated in the
advisory opinion and also assisted us in deciding a motion the Petitioner made to
remove from our consideration two issues addressed in the opinion. The
Petitioner further complains that the Assistant Executive Officer assisted us in
deciding a motion for withdrawal of its petition.
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We have previously held that a staff person who issues an advisory opinion
may serve as staff on a declaratory ruling petition filed as an appeal of the
advisory opinion. Re: Chamulain Construction Co., Declaratory Ruling Request
#214, Memorandum of Decision at 3 (June 5, 1990). After careful scrutiny of the
Petitioner’s arguments, we see no reason to depart from this ruling.’ To explain
our decision, we will address two areas below: (a) the nature of advisory opinions
and declaratory rulings; and (b) why we believe that such staff participation does
not compromise our impartiality.

Nature of Advisors Ooinions and Declaratory Rulings. Throughout its
arguments, the Petitioner demonstrates that it does not understand the nature of
an advisory opinion or of a declaratory ruling petition because it consistently
characterizes us as sitting in judgment of the advisory opinion when we review a
petition for declaratory ruling.

10 V.S.A. 9 6007(c) and Board Rule 3(C) provide that executive officer
advisory opinions may be appealed to the Board by means of a petition for
declaratory ruling and that declaratory ruling petitions are to be treated as
contested cases. The Administrative Procedure Act states that declaratory rulings
concern the applicability of statutes, rules and orders and requires that in L
contested cases, parties be given notice of the issues and an opportunity for a
hearing and that the rules of evidence be applied. 3 V.S.A. @ 808-810.

No statutory provision or rule states that advisory opinions are contested
cases. There is no statutory requirement for,, prior to issuance of an advisory
opinions, notice of issues and an opportunity for hearing. No statutory provision
or rule states that the rules of evidence apply. Executive officer advisory opinions
are based on informal investigation and written submissions.

For these reasons, we have consistently stated, in this proceeding and
previously, that advisory opinions only constitute notice. Re: H.A. Manosh Corn,
Declaratory Ruling Request #247, Memorandum of Decision at 2 (July 2, 1991);
Re: Esurit. Inc., Declaratory Ruling #181 at 3 (June 3, 1987); and Re: Joseoh
Gagnon, Declaratory Ruling Request #173 at (July 3, 1986).

‘In a letter filed Februav 4, 1992, the Petitioner asked for an additional briefing
opportunity on this issue because it did not have a copy of the above-referenced
Champlain ruling. The Petitioner has since had ample time to obtain the ruling and
fire a legal memorandum but has not done so. V3,
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Advisory opinions are not judgments which we review when we receive a
petition for declaratory ruling. In fact, there is no statutory authority which
enables us to perform such a review in the context of a declaratory ruling petition.
Rather, the statute states that, in a petition for declaratory ruling, we determine
the applicability of statutes, rules, and orders. In other words, we decide whether
Act 250, the Board Rules, or orders we have issued apply to a given activity.

Thus, for example, it is inapposite for the Petitioner to contend that the
Executive Officer erred in opining on two issues without giving prior notice to the
Petitioner.3 The question before us is not whether the Executive Officer erred
but whether Act 250 applies. Moreover, to the extent that the Petitioner’s

i j
contentions can be construed as asking whether the statutes and rules require such
notice; the answer, as discussed above, is clearly in the negative. Advisory
opinions constitute notices. Notice is not required prior to giving notice.

The Petitioner makes two arguments concerning the weight given to
advisory opinions which do not persuade us to reach a different decision. First,
the Petitioner notes that an advisory opinion can be used to fix the beginning date
of when penalties should accrue for a violation. This is correct; we have
previously so stated. Esprit at 3. This is the case because someone who receives
an advisory opinion cannot claim lack of knowledge that a permit may be
required. However, such use of an advisory opinion does not convert it into a
binding adjudication. Blacks Law Dictionary defines to “adjudicate” as “[tjo settle
in the exercise of judicial authority. To determine finally.” The issuance of an
advisory opinion is not the exercise of judicial or even quasi-judicial authority.
(While we have quasi-judicial authority, our staff does not.) Moreover, there is an
opportunity for hearing after the opinion is issued, by way of a petition for a
declaratory ruling.

Second, the Petitioner cites an exchange of letters. On October 1, 1991,
the Town of Morristown filed a letter seeking permission to extract gravel while
this declaratory ruling is pending. On October 8, the Assistant Executive Officer

31n fhis regard, we do not concede that the Petitioner war nof given notice fhaf
the Executive Officer might address issues other than the proposed expansion onto
adjacent land. As quoted earlier, an August 1989 letter by the Assisfanf  Executive
O@cer states that  the issue in this matter is whether a substantial change &g_s
occurred or is proposed. The disputed issues discussed in the advisory opinion
concerned whether substantial changes requiring a permit had already occurred.
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sent a letter stating that the Board had considered the Town’s request and
determined that it cannot authorize what was described in the letter because an
advisory opinion has been issued stating that a permit is required for such
activity.4

Our position, as reflected in the Assistant Executive Officer’s October 8
‘,

/
letter, does not convert the advisory opinion into a final judgment. Rather, it

!/ reflects the fact that 10 V.S.A. $ 6081(a) states that a permit is required prior to
/j commencement of~development and that an advisory opinion was issued stating

that a permit is required. The way we determine whether a permit is required is
i : through the issuance of a declaratory ruling. If we state, prior to issuance of our
/ ;

/j
ruling, that activity which may be subject to the permit requirement may proceed,
and later rule that a permit is required, we will have condoned violation of the
statute.

Imoartiality.  The Petitioner relies heavily on the case of Brutevn V. State
Dental Council and Examinine Board, 380 A.2d 497 (Pa. Cmwlth., 1977) for the
proposition that it violates due process for a staff person to work on an advisory
opinion and a declaratory ruling petition concerning the same matter.

However, the Brutevn case holds that one who prosecutes a party cannot
advise those who are adjudicating the case. J& at 507-508.  The distinction from
the present case is great. An advisory opinion does not constitute a prosecution.
Rather, it is a notice issued after informal investigation and review.

4The  Petitioner claims that the Assistant Executive Ofjicerh October 8 letter was a
“threat of Mr. Adler. ‘I We note that r/le Petitionerb February 4, 1992 brief
characterizes the letter thus:

Mr. Adler responded [to Motitown  ‘s October 1 letter] that the Board cannot
authorize what was requested “because an Advisov Opinion has been issued
concluding that a permit is required for such activity. ”

This characterization makes a significant omission. What the letter actually
states is wha! is quoted on page five, above. As that quote indicates, and as the
Petitionerb brief omits to mention, the Assistant Executive Ofjicer was reporting what
the Board had decided. He was not making a decision of his own or a statement of
his own decision.
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We believe that the issue raised by the Petitioner is really that of
impartiality. Specifically, we believe that the essence of the Petitioner’s
arguments is that assistance by a staff person who issued an advisory opinion will
compromise our ability to act and adjudicate impartially.

It has been held that a biased decision-maker violates due process. In
Crushed Rock, 150 Vt. 613, 618 (1988) citing Withrow  v. Larkin, 421 U.S. 35, 47
(1975). In the Crushed Rock case, the Vermont Supreme Court addressed the
question of bias with regard to this Board. The Court held that it is constitutional
for the Board to determine that probable cause exists to believe that a violation
of Act 250 has occurred, refer a matter to the Attorney General’s office for civil
prosecution, and then proceed to adjudicate a revocation petition in which the
claim is one of violation. In re Crushed Rock, 150 Vt. at 622.

We believe, for two reasons, that our role as an impartial decision-making
body is not compromised when our staff participates in or issues an advisory
opinion and also assists us when the matter is brought before us on a petition for
declaratory ruling.

First, an advisory opinion is not a judgment in a contested case. Rather, it
is analogous to a finding of probable cause to believe that a permit is required. It
puts a party on notice of what facts are believed to be true and gives him or her
the opportunity to seek a hearing with the Board by means of a petition for
declaratory ruling. At the hearing, the party, having full knowledge of the staff
advisory opinion, has the opportunity to present evidence to the Board.

Second, safeguards are built into the process. Only the Board members
can decide a declaratory ruling. They are assisted by legal staff whose role is only
to advise. All declaratory rulings must be based on the evidence and arguments
in the record and must be supported by findings of fact and conclusions of law. 3
V.S.A. @ 809, 812. The parties have the right to a hearing and to cross-
examination. 3 V.S.A. §§ 809, 810. If these requirements are not met, the
Boards ruling may be reversed.

The Board has a long-standing practice of having staff who issued an
advisory opinion assist the Board on a declaratory ruling petition filed in the same
matter. The Board has issued numerous declaratory rulings and has often come
to a conclusion opposite from that expressed in an executive officer advisory
opinion. a, u, Re: Town of Windsor, Declaratory Ruling #255 (July 30,
1992); Re: Casella Waste Management, Declaratory Ruling #244 (Feb. 7, 1992);
and Re: Town of Snrinefield, Declaratory Ruling #232 (Dec. 26, 1990). This may
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be based on a different interpretation of the law and better development of the
facts when a hearing is held and a visit to the site is made.

The Petitioner argues that, because declaratory rulings are determinations
of the applicability of laws, the Board must rely heavily on legal staff because it is
a “lay” Board. We believe that our history of reaching different conclusions belies
this contention. Further, as has been true of many past members, most of the
current members of the Board have served on it for a long period and are
thoroughly familiar with the principles of Act 250 jurisdiction.

IV. ORDER

1. This matter is dismissed.

2. Our January 15, 1992 decision to excuse the Assistant Executive
Officer from this matter is rescinded.

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez

Charles F. Storrow heard this case but has since resigned from the Board.
He declined to continue because his law practice includes representation of earth
resource extraction operations.
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