
Ii I
, .

VERMONT ENVIRONMENTAL BOARD
lo V.S.A. Chapter 151

RE: Robert Blair and CS Architecture
Declaratory Ruling Request X241

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated April 29, 1992, pertains to a
request for a declaratory ruling concerning whether an Act 250
permit amendment is required for completed tree-cutting at a
subdivision in Fayston, Vermont. For the reasons set forth
below, the Board concludes that a permit amendment was not and
is not needed for the tree-cutting.

I. BACKGROUND

On January 29, 1991, Robert Blair, Bruce Wade, and CS
Architecture and Construction (the Petitioners) filed a
petition for a declaratory ruling concerning whether an Act
250 permit amendment is required for completed tree-cutting at
the so-called "Fayston Farms' subdivision in the Town Of
Fayston.

The-petition for a declaratory ruling was an appeal from
Executive Officer Advisory Opinion #EO-90-213, dated December
31, 1990, which concluded that an amendment to Land Use Permit
P5WO375 was and is required for certain timber-harvesting
activities at the Fayston Farms subdivision.

Land Use Permit #5WO375, issued in 1977, authorized the
creation of 23 residential lots on a 60-acre tract of,land.
The permit was amended five times, once in 1979, twice in
1981, once in 1983 and once in 1991. The District .#5
Environmental Commission retained jurisdiction regarding the
soil erosion impacts of the project under Land Use Permit
Amendment #5WO375-2. On April 11, 1990, following a storm,
serious erosion damage occurred at the site. The District : .:
Commission held a hearing on March 26, 1991, concerning
temporary erosion control measures for the project area.
On April 30, 1991, it issued Land Use Permit Amendment
#5WO375-5, which imposed temporary erosion control measures.

Party status in this proceeding was granted to John
Reynolds, an adjacent property owner, who claims that his
property has been damaged by erosion from the subdivision.
Party Status was also granted to the Fayston Farms Homeowners'
Association, which owns a road within the project area 'which.
it claims is subject to runoff and erosion from lots #lo
through #20 of the subdivision.
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An administrative hearing panel of the Board conducted a
jipublic hearing on August 1, 1991, with the following parties
,participating:

I

11

Bruce Wade, Robert Blair and CS Architecture and
Construction by Philip Linton, Esq. and Robert
Rushford, Esq.

!/
Fayston Farms Homeowners I Association by Alice Olenick,

Esq.
!/ John Reynolds

After taking a site visit and hearing testimony, the
Panel recessed the matter pending submission of Proposed
Findings of Fact and Conclusions of Law. A proposed decision

!:was sent to the parties on February 14, 1992. The parties
iiwere provided an opportunity to file written objections and to
present oral argument before the Board. Oral argument was
held on April 8, 1992. On that date, following a review of

: the proposed decision and the evidence and arguments presented
:;in the case, the Board declared the record complete and
!'adjourned the hearinq. This matter is now ready for decision.
To-the extent, any proposed findings of fact and conclusions
of law are included below, they are granted; otherwise, they
are denied.

II. PRELIMINARY ISSUE

At the hearing on this matter, the Chair tentatively
admitted into evidence photographs (Exhibit #21) offered by
the Fayston Farms Homeowners' Association subject to written
objection to be submitted by the Petitioners. The objection
is overruled; the photographs of the consequences of heavy
rains at the site are relevant to the issue of whether a
permit is needed. Exhibit #21 is admitted into evidence.

III. ISSUE

Whether, pursuant to 10 V.S.A. S 6081 and Rules 2(G),
2(P) and 34, timber cutting on lots #10 through #20 of the
Fayston Farms subdivision constituted a substantial or
material change to a permitted project requiring a permit
amendment.

IV. FINDINGS OF FACT

1. On July 14, 1977, The District f5 Environmental
Commission issued Land Use Permit #5WO375 (the original
permit) to Anne Barclay Davis authorizing the creation of
23 residential lots on a 60-acre tract of land off Town
Road #19 in Fayston.
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7.

a.

At the time of the original permit approval, the western
half of the subdivision, which included lots #10 through
20, was substantially forested.

Condition 1 of the original permit requires that the
proposed project be completed "in accordance with all
plans submitted as part of this application and with the
Findings of Fact on file with the District Commission."

None of the documents relied upon by the District
Commission in issuing the original permit give any
indication of the number of trees that would be cleared
for the construction of the project road, for the
installation of sewage systems or utilities, or for
construction of houses on the building lots.

With respect to 10 V.S.A. S 6086(a)(8), (Criterion 8),
the District Commission made the following finding in
issuing the original permit:

With regard to Criterion 8 of 10 V.S.A.,
S 6086(a) the Commission finds that the
property consists of a small portion of
open meadow land and the balance covered
by second forest growth. The project is
not highly visible from the town road and
no party offered any evidence which would
suggest that there would be an undue
adverse effect upon the aesthetics or the
scenic and natural beauty of the area.

In 1980, the Petitioners contracted with Anne Barclay
Davis to purchase 20 of the originally permitted lots.

In 1980, the Petitioners prepared a site plan (the 1980
site plan) for the purpose of marketing the lots to
prospective purchasers. The 1980 site plan was presented
to the District Commission as Exhibit #6 in connection
with the issuance of Permit Amendment #5WO375-2, for the
purpose of showing the boundaries of the individual lots
within the subdivision and the proposed layout of the
project roadway. The site plan depicts house locations
on the lots amid drawn circles which appear to represent
forested areas.

The 1980 site plan was not referenced by the District
COmmiSSiOn  in Permit Amendment #5WO375-2, or in the
Findings of Fact and Conclusion of Law dated May 12, 1981
issued in connection with that amendment. Condition 1 of
Permit Amendment #5WO375-2 provides:
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The
District Commission.

1980 site plan was not stamped "Approved" by the

[t]he project shall be completed as set
forth in the Findings of Fact and
Conclusions of Law #5WO375-2, in
accordance with the plans and exhibits
stamped "Approved" and on file with the
District Environmental Commission, and in
accordance with the conditions of this
permit.

In connection with Land Use Permit Amendment #5WO375-2,
but after the permit amendment was issued, at the request
of the District Commission the Petitioners submitted an
"Erosion Control Plan for House Construction." The first
condition of that plan states:

Disturbance of the natural ground cover
should take place only in those areas
specifically required for the
construction.

Neither the submission of that plan or its terms were a
condition of the permit amendment.

Land Use Permit Amendment #5W0375-3 was issued on August
19, 1981. It authorized certain erosion control
measures. Condition 10 of that permit amendment
provides:

Prior to the development of any lot served
by the project roadway the developer of
the lot shall provide to the District
Environmental Commission a detailed
erosion control plan for the construction
proposed for that lot including but not
necessarily limited to the location and
size of a stacked hay bale silt barrier to
be erected before any excavation begins[,]
the location and type of measure being
taken to control run off into the project
roadway ditches and a construction
timetable which indicates when
construction will be completed and the
type of permanent erosion controls
proposed.

Between 1981 and 1988, nearly all of the trees were
cleared from 9.5 acres on the western half of the
subdivision, encompassing lots #lo through #20.
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:IV. CONCLUSIONS OF LAW
:/

Law,

Board Rule 34 requires that, once a development obtains
j/an Act 250 permit, "an amendment shall be required for any
/;material or substantial change" to that development. Rule
;:2(G) defines substantial change as "any change in a
;!development or subdivision which may result in significant

iI

impact with respect to any of the criteria specified in
10 V.S.A. s 6086(a) (1) through (a)(lO)." Rule 2(P) defines

ijmaterial change as "any alteration to a project which has a
l.significant impact on any finding, conclusion, term or
zicondition of the project's permit and which affects one or
lirnore values sought to be protected by the Act." Substantial
i'changes and material changes are separate grounds for
Y'requiring a permit amendment.

The determination of whether an activity constitutes a
Itsubstantial change to a project involves a two-step process.
,:First, there must be a physical change to the permitted
'development. Second, if such a change is found to have
!.occurred, then a permit amendment is necessary only if such a
,,change may result in significant impact with respect to any of
::the ten criteria specified in Act 250. In re: H.A. Manosh
Corooration, 147 Vt. 367 (1986).

i

Ii”

The determination of whether an activity constitutes a
material change" to a project also involves a two-step

process. First, an alteration to the project must be found to
have taken place. Second, if such an alteration is found to
have occurred, an Act 250 permit amendment is necessary only
if the alteration "has a significant impact on any finding,
conclusion, term or condition of the project's permit and
which affects one or more values sought to be protected by the
Act." Board Rule 2(P).

The Board concludes that the tree-cutting that took place
on lots #10 through 20 of the subdivision did not constitute a
physical change to the permitted development and therefore the
definition of "substantial change" is not met. The Board also
concludes that the tree-cutting did not constitute an
alteration to the permitted project and therefore the
definition of "material change" is not met.

Board Rule 32(a) requires that all conditions relating to
a permit "shall be clearly and specifically stated in the
permit." In this case, the project approved under the
original permit clearly contemplated the removal of some trees
on the site. However, neither the permit, the findings of
fact, nor any of the documents submitted with the permit
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irapplication or relied upon by the District Commission make any
/Ireference to the number or location of trees that would be
,/cut.

lj
ii In connection with Criterion 8, the District Commission
~ifound that the property was covered by second-growth forest.
'But there is nothing to indicate that the District Commission
contemplated that cutting of any of the forested areas would

ilresult in a violation of Criterion 8.
i!

In connection with the issuance of Land Use Permit
'JAmendment #5WO375-2, the Petitioners submitted to the District
:'Commission Exhibit #6, which depicts house locations on the
pilots a~nd areas of circles which appear to represent forested
;'areas. The document is an artist's drawing of the site
:;created for marketing purposes. This exhibit clearly gives
jithe impression that the house sites are surrounded by trees.
j!However, the Petitioners testified that that document was
;'submitted to the District Commission for the limited purpose
;:of showing the lot boundary lines. There is nothing in that
'ipermit amendment which indicates that the District Commission
ijrelied on it for any other purpose. That amendment requires
:;that the project be completed in accordance with the documents
i,stamped "approved" and Exhibit #6 is not so stamped. The
:QBoard cannot assume that the District Commission intended to
liincorporate this document as a condition of that permit
iamendment or, if it did, that the document was intended to
represent anything more than lot locations.

The Board believes that the District Commission may not
have contemplated the clearing of this site that ultimately
took place. However, because some tree-cutting had to have
been anticipated for road construction and installation of

;utilities and sewage systems, and because no restrictions,
!!conditions or discussion of the areas or numbers of trees to
be cut is contained in the original permit or any of the
permit amendments, the Board cannot conclude that the tree-
cutting that occurred is a change from the project as
permitted.

If it was the intention of the District Commission to
limit tree-cutting to that which was minimally necessary for
completion of the project as approved, it should have made
this a condition of the permit or otherwise have given some
guidance as to the number of trees that could be removed or
the areas in which tree-cutting would be allowed.

The conditions imposed by the District Commission in Land
Use Permit Amendments #5WO375-2 and #5WO375-3 with respect to

r erosion control measures cannot be interpreted to prohibit
tree-cutting. These measures on their face require placement

-



"Robert Blair and CS Architecture
l/Declaratory Ruling Request #241
Findings of Fact, Conclusions of Law,

and Order
.-Page 7
4;
i:of hay bales and control of runoff and do not place limits
[ieven require the submission of information regarding tree-
ijcutting.

ilg

The limitation on the disturbance of the natural
round cover to those areas specifically required for

ilconstruction was not a condition of any of the permit
i:amendments.

Ii The Board concludes that the tree-cutting which took

or

llplace at the project site did not and does not require a land
j/use permit amendment. However, the Board notes that the
'ioriginal permit may have been deficient in failing to restrict
;/tree-cutting at the site in light of the erosion problems
!;which have occurred at this site. Because the District
i;Commission  has retained authority to impose such conditions as
;iare necessary to control erosion at the site, the Board hereby
ziremands this matter to the District Commission for the
.?imposition of permanent erosion control measures above and
.,beyond those temporary measures imposed in Land Use Permit
i:Amendment #5W0375-5, if the District Commission finds that
::such additional measures are needed.

iiV1. ORDER

AnAct 250 permit amendment is not required for completed
/tree-cutting at the Fayston Farms subdivision.

This matter is remanded to the District #5 Environmental
Commission.

Dated at Montpelier, Vermont, this 29th day of April,
1992.
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Terry Ehrich,-Membe?
Lixi Fortna, Member
Arthur Gibb, Member
Samuel Lloyd, Member
William Martinez, Member
Steve Wright, Member


