
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Marcel Roberts and Noel Lussier,
Declaratory Ruling Request #239

MEMORANDUM OF DECISION

This decision, dated July 2, 1991, pertains to
preliminary issues regarding a petition for declaratory
ruling concerning whether a permit is required pursuant to
10 V.S.A. Chapter 151 (Act 250) for the division of a 104-
acre tract in Irasburg into seven lots. As is explained
below, the Environmental Board decides not to dismiss the
petition for failure to timely file prefiled testimony, to
set the matter for hearing, and to grant a request by the
Agency of Natural Resources not to file prefiled testimony.

I. Backaround

On April 4, 1991, the Board Chair issued a scheduling
memorandum requiring that prefiled testimony be filed by May
20 and setting a hearing date of June 20. No prefiled
testimony was filed by May 20. On that date, the Agency
filed a request that it be allowed not to file prefiled
testimony because all witnesses it would,question  are
believed to be hostile.

On June 4, 1991, the Board's Assistant Executive
Officer notified the Petitioners that the Board would be
considering whether to dismiss this matter for failure to
file prefiled testimony and, if the matter were not
dismissed, whether to grant the Agency's request. On June
20, the Petitioners filed an objection to dismissal and to
the Agency's request. The Petitioners' filing attached
urefiled testimonv. On June 25. the Agency filed a response
to the June 20 fiiing.

II. Decision

The Board
clear from the

declines to dismiss this petition. It is
Petitioners' objection that they continue to

seek a hearing. However, the Board is concerned With the
Petitioners' cavalier treatment of the hearing schedule.
In this instance, the failure to timely file prefiled
testimony has resulted in a hearing delay. Had the
testimony been filed on time, the Petitioners would have had
a hearing in June. The Board's calendar is crowded and
hearing time for this matter is not available until Decem-
ber 12. The Board will set a hearing for that date.
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The Board further notes that neither the Petitioners
nor the Agency filed final lists of exhibits by the deadline
in the Chair's April 4 order. The parties will be required
to comply with these requirements prior to hearing.

With respect to
believes that waiver
essentially seeks to. ~.

the Agency's request, the Board
is warranted because the Agency. _ _._.cross-examine tne Petitioner's

witnesses. The Board typically does not require prefiled
cross-examination and only requires prefiled direct
testimony.

III. Order

1. On or before November 12, 1991, parties shall file
final lists of exhibits which comply with the Chair's
memorandum of April 4, 1991.

2. An administrative hearing panel of the Environ-
mental Board will convene a hearing on December 12, 1991,
time and location to be announced by subsequent notice.

3. The Agency's waiver request is granted.

Dated at Montpelier, Vermont this 2nd day of July,
1991.
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