
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Pompy Farms Crushed Stone,
Inc. and Verne Drew

Declaratory Ruling iy235

MEMORANDUM OF DECISION

This decision,
motion to dismiss
(WLT) on August 27, 1990. In its motion, WLT claims that
the Petition for a declaratory ruling filed by Pompy Farms
Crushed Stone, Inc. (the Petitioner) should be dimissed for
the following reasons:.

1. The Petitioner did not appeal the District
Coordinator's Advisory Opinion which determined jurisdiction
in accordance with the procedures established in Board Rule
3(C) which provides that "[a]n advisory opinion of a
district coordinator may be appealed to the executive
officer of the board."

2. By not appealing the Advisory Opinion and by
filing an application for an Act 250 permit, the Petitioner
has submitted itself to jurisdiction and is precluded from
raising the question of jurisdiction with the Board now.

3. The Petition does not raise a proper subject for a
declaratory ruling because rather than requesting the Board
to determine whether Act 250 jurisdiction exists based upon
the facts, the petition asks the Board to establish an
"acceptable" pre-Act 250 level of operation to establish 'Ia
jurisdictional level against which to measure 'change."'

Facts

The following facts are based upon the documents in the.
file and those filed by the parties.

1. On February 24, 1989, the District 13 Coordinator,
Robert Sanford, issued Advisory Opinion #3-40. The
opinion concluded that an Act 250 permit is required
for the continued operation of Pompy Farms' gravel 1
operation in Norwich because a substantial change had
occurred.

2. The Advisory Opinion stated the following:

This is an advisory opinion and, as such, may
be appealed to the Executive Officer of the
Environmental Board pursuant to Rule 3(C) by
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3.

4.

5.

6.

7.

any interested party. Any such Appeal must
be filed with the Executive Officer . . . by
March 27, 1989.

Advisory Opinion #3-40 was not appealed. On February
26, 1990, Pompy Farms Crushed Stone, Inc. filed an
application for an Act 250 permit seeking approval to
extract 300,000 tons per year. A hearing was held on
March 28; a second hearing was cancelled at the request
of the applicant.

On June 14, the applicant filed a motion to recess the
hearing in order to bring a petition for a declaratory
ruling to the Board. On June 29, the District
Commission issued an order recessing the application.

On July 6, 1990, Pompy Farms filed a petition for a
declaratory ruling with the Board. The petition states
the

a.

Eollowing, in-pertinent part:

The gravel operation, consisting of a northern
site and a southern site, has been in continuous
use for over fifty years. Accurate records for
extraction levels are not available prior to
August 1985.

b. According to the records of quarry operation,
approximately 110,000 tons of material were
extracted in 1985 and in 1986; 215,537 tons were
extracted in 1987, and 195,043 tons were extracted
in 1988.

The Town of Norwich has granted permission for Pompy
Farms to extract up to 170,000 tons per year over any
three year period, up to a maximum of 204.000 tons ner_
year at the southern site, and
per year at the northern site.

a maximum of 1,700 tons

The petition for a declaratory
establish a level of operation
operate without triggering Act
operation.

ruling asks the Board to
at which Pompy Farms can
250 jurisdiction
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Decision

1. Declaratorv Rulinas

Rule 3(C) states:

Any interested party seeking a ruling as to the
applicability of any statutory provision or of any rule or
order of the board may request an advisory opinion from the
district coordinator, or if appropriate, the executive
officer of the board. An advisory opinion of a district
coordinator may be appealed to the executive officer of the
board. An advisory opinion of the executive officer may be
appealed to the board by means of a petition for a
declaratory ruling. An appeal from an advisory opinion of a
district coordinator or the executive officer of the board
must be filed within 30 days of mailing of the advisory
opinion.

Rule 3(D) states, in pertinent part:

Petitions for declaratory rulings as to the
applicability of any statutory provision or of any rule or
order of the board shall be filed with the board . . . .

The Board has previously ruled that a person is not
precluded from filing a petition for a declaratory ruling
even if he failed to file an appeal from an advisory opinion
within 30 days. Re: Eswrit, Inc., Declaratory Ruling #lSl
at 2-3 (June 3; 1987). The rationale for this ruling is
that advisory opinions of both a district coordinator and
the executive officer are merely advisory; that is, they
constitute the opinion of Act 250 staff but they do not meet
the requirements of the Administrative Procedure Act for an
opportunity to present testimony and cross-examine witnesses.
3 V.S.A. § 809. Without an opportunity for a hearing, they
cannot be considered legally binding, and they are subject
to reversal in a judicial or quasi-judicial proceeding. The
legal effect of an advisory opinion is that a determination
of jurisdiction provides notice that certain activities may
constitute a violation and, if the opinion is not appealed,
an enforcement action may be instituted, with penalties
potentially accruing from the date of the jurisdictional
determination. a.; Re: Mr. and Mrs. Josewh Gaanon and
Kennth Gaanon, Declaratory Ruling Request P173, Memorandum
of Decision at 2-4 (July 3, 1986).

In contrast, a declaratory ruling is rendered after
opportunity for a hearing before the Environmental Board.
It is legally binding; unless reversed by the Supreme Court,
the ruling may not subsequently be challenged.
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The advisory opinion process was established by rule
for the convenience of the public to provide a simpler and
quicker method than a declaratory ruling for jurisdictional
determinations./l/ Although the Board is required to
follow its rules and procedures, the right to have a hearing
cannot be abridged by a rule, so that notwithstanding Rule
3(C),, a declaratory ruling may be sought even if more than
30 days have passed since issuance of an advisory opinion.

Accordingly, the Board concludes that this declaratory
ruling petition may be brought even though it was filed more
than 30 days after the issuance of the district coordinator's
advisory opinion.

2. Raisina Jurisdiction

The general rule regarding jurisdiction is that the
consideration of jurisdiction may be raised at any time.
ofv 120 vt. 459, 463 (1958).Petition
Because the question of jurisdiction concerns the authority
to consider a matter, ~j urisdiction cannot be conferred or
waived by consent of the parties. Ins. Corn. of Ireland v.
Comwaanie des Bauxites, 456 U.S. 701, 702 (1982).

This rule, however, is modified by the principle of ales
iudicata, which essentially bars relitigation of the same
issues by the same parties that were litigated or could have
been litigated. In the Ins. Corw. of Ireland case, the
United States Supreme Court stated:

A party that has had an opportunity to
litigate the question of subject-matter
jurisdiction may not, however, reopen
that question in a collateral attack upon
an adverse judgment. It has long been
the rule that principles of res judicata
apply to jurisdictional determinations --
both subject matter and personal.

a. at 702 n.9.

/I/ Coordinators routinely process up to 100 advisory
opinions per year; approximately 31 executive officer
opinions are issued yearly.
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In this case, however, there has been no~f'inal legally
binding decision on the question of jurisdiction, and thus
res judicata does not bar this petition for a declaratory
ruling. Accordingly, Pompy Farms may raise the question of
whether an Act 250 permit is required.

3. Prover Declaratorv  Rulina Subiect  Matter

In its petition, the Petitioner states: We are
seeking an acceptable level of continuous operation to avoid
triggering Act 250 jurisdiction." The Board believes this
Petition must be dismissed because it does not raise a
proper issue for a declaratory ruling.

The purpose of a declaratory ruling is to determine
"the applicability of any statutory provision or of any rule
or order of the board . . . .‘I Rule 3(D). In In re Andrew
L. and Helen K. Orzel, 145 Vt. 355 (1985), the Supreme Court
upheld the Board's refusal to grant the Petitioners' request
to issue guidelines concerning under what circumstances the
Petitioners' gravel pit could be operated without requiring
an Act 250 permit. The Court stated:

It is not the Board's function to outline for
petitioners activities which would or would not
require permits. The purpose of a declaratory
ruling is to determine the applicability of a
statutory provision, rule or order. . . . The
issuing of guidelines is beyond the scope of a
declaratory ruling.

m. at 360.

This Petitioner's request falls squarely into the
situation addressed by the Supreme Court in Orzel. The
Petitioner is asking the Board to establish a "pre-existing
rate" of extraction under which the Petitioner can operate
without triggering Act 250 jurisdiction. Since this is not
a matter within the Board's authority, the petition must be
dismissed.
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ORDER

1. WLT's motion to dismiss is granted.

2. The Petitioner may not operate this gravel pit
unless an Act 250 permit has been obtained.

ENVIRONMENTAL BOARD

&fL &d
Steph& Reynds, Acting Chair
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Rebecca Day
Arthur Gibb
Samuel Lloyd
Charles Storrow
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